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Abstract

Courts in common law countries reject plea-bargaining only when the sentence agreed is extremely lenient. This judicial intervention is aimed to assure that plea-bargaining would not undermine deterrence. Many legal scholars argue against this policy claiming that the main problem with the plea-bargaining system is that it endangers innocent defendants. Therefore, in their view, courts should prohibit the practice altogether. The economic literature criticizes this policy from the opposite direction. They argue that unreviewable plea-bargaining can help assure an efficient use of prosecutorial resources and thus help maximize deterrence. In this paper I will argue that a plea-bargaining system with judicial review is superior to both: a system without plea-bargaining and a system with unreviewable plea-bargaining. The judicial review that prevents agreements for extremely lenient sentences is justified, not because it can assure deterring sentences but because it can reduce the risk for innocent defendants. Defendants that are more likely to be acquitted, and therefore more likely to be innocent, would only accept an agreement that would assure them an extremely lenient sentence. When courts prevent such agreements they force the prosecutor to either try these defendant or dismiss the case against them. At the same time, the prosecutor can settle cases with other defendants that are more likely to be convicted if tried. Thus, judicial review of plea-bargaining increases the resources needed for punishing defendants that are more likely to be innocent while not increasing the resources needed for pursuing the guilty ones. This encourages the prosecutor to prefer pursuing cases in which defendants that are more likely to be guilty and dismiss cases against innocent defendants. 

Summery of the Key Argument

The paper will show that, contrary to the common belief, a plea-bargaining system with judicial review is superior for the protection of the innocent defendants to both a system without plea-bargaining and a system with unreviewable plea-bargaining.

Plea bargains generate one of the fiercest debates in criminal procedure in the common-law countries. The opposition to the practice bases itself on various grounds. The objectors argue that using bargaining in criminal law is immoral (Alschuler, 1981), that the agreements reached are tainted by coercion (Kipnis, 1976), that the practice diverts the court from its role in finding the truth (Gross (Heb), 1992) and that it transfer too much discretion from the court to the prosecutor (Alschuler, 1976). 

From the point of view of economic analysis (or other consequential argumentation) – the two main arguments that must be addressed concentrate on the allegedly wrong distribution of punishments that the plea bargaining system produces. First, it is argued that the plea-bargaining system increases the risk of an innocent defendant that might plead guilty in return for leniency (Schulhofer, 1992). Second, it is claimed that the leniency offered to defendants in exchange for their plea undermines the ability of the penal system to achieve its goals, be they deterrence, incapacitation or retribution (Alschuler, 1981). 

Legal economists took, as one might expect, a very clear position in favor of plea-bargaining (Landes, 1971). For them, plea-bargaining is just another market-type transaction, and no real imperfection justifies regulating it (Easterbrook, 1983). Protecting the defendant cannot justify preventing him from selling his right to trial for a better result. Protecting the public interest in punishment cannot be done by preventing the prosecution from advancing it through agreements. In the adversarial legal systems it is for the parties to represent the different interests at stake. The prosecutor represents the public interest and the defense attorney represents the interests of the defendant. The court has only to decide when these interests conflict. Thus when both sides reach an agreement in the shadow of the court, it means that both the public interest and defendant's interest are better off with plea-bargaining than they would be without it (Church, 1979). Of course agency problems and bounded rationality could lead to mistakes – but these problems lead to worse results when a full trial takes place (Scott & Stuntz, 1992).

The basic economic model of plea-bargaining (Landes, 1971) assumes that the prosecutor has unlimited discretion to set the charges against the defendant. She also has full authority to reach a plea-agreement in which the conviction and punishment is agreed. The prosecutor is subject to resource constraints. Thus, she can't try all the cases she would like to. After screening the defendants that deserve punishment in her view, the prosecutor tries to maximize the overall sum of punishments imposed on them
. Her goal is, therefore, to equalize marginal punishment per resources. By settling the case out of court she can save and assure conviction, in return for a punishment lower than expected after trial. She has a minimum sentence demand depending on the expected punishment after trial and the cost of trial. The defendant has a maximum settlement offer depending on his estimation of the expected punishment after court and the cost of going to court (like anxiety and the cost of the legal services). 

If the prosecutor knows the defendant limit price she can extract his entire surplus. This is because she is a monopolist and a repeated player and thus can create a reputation of someone that goes to trial whenever her offer is rejected. However, when the defendant's limit price is unknown, her offers would take into account the probability that the defendant would refuse. In that case the defendant is likely to gain some surplus from the bargaining. 

The two main arguments of the plea bargain opponents can be now addressed. The argument that plea-bargaining leads to leniency and thus undermines deterrence is incorrect. By giving some leniency to offenders, the prosecutor can increase the number of cases she prosecute, and thus can increase deterrence
. As for the innocent defendant, he would only accept the deal if going to court is more dangerous for him. For example, he might accept the agreement, if he is likely to be convicted in court. But when he can show his innocence in court, the prosecutor will not be able to force him to plea. Therefore, for the innocent defendant, like the guilty one, the offer can only serve as insurance. One cannot protect him by reducing the numbers of alternatives he has.

In fact, more elaborated models showed that the rate of wrong convictions would actually be lower in a system where plea-bargaining is available (Grossman & Katz, 1983). When agreements are forbidden, all defendants that the prosecutor charges, innocent and guilty, have some chance of acquittal. On the other hand, in a plea-bargaining system, only defendants that refuse the prosecutors offer can be found innocent. And the chances that an innocent defendant would refuse the offer are much higher than the chances that a guilty defendant would. This is because most defendants hold information that cannot be conveyed to the prosecutor. The defendant knows if he is actually innocent or not, while the prosecutor can only have some estimation about his guilt. A guilty defendant thus knows that new facts reveled in court and not known to the prosecutor might increase the chances that he would be convicted. An innocent defendant knows that if court proceedings would reveal information not known to the prosecutor, this is more likely to lead to his acquittal. In other words, the guilty defendant is likely to estimate the chances of acquittal to be lower than the prosecutor's estimation, while the innocent defendant's estimation of the chances of a not guilty verdict are higher than the prosecutor's estimation. Therefore, guilty defendants are more likely to accept the prosecutor's offer than innocent defendants. Thus, the rate of innocent defendants that would prefer to refuse the offers would be higher than the rate of guilty ones. Since going to trial means having a chance of acquittal and since guilty defendants are more likely to accept a deal out of court, the plea-bargaining system reduces the rate of wrong convictions (Scott & Stuntz, 1992).

Note, this does not mean that the number of convicted innocent defendants would be lower. In fact, it would be higher. This is because the overall number of defendant would be higher when the plea-bargaining system freed resources for the prosecutor and enabled her to indict more defendants. Since among the defendants there are always some innocent defendants, an increase in the number of defendants prosecuted and convicted would increase the number of innocent defendant convicted too. However, as long as the rate of innocent defendants among the convicted is lower, this should be seen as a drawback. Otherwise every penal system can be improved if half of the convicted defendants, chosen arbitrarily, would be acquitted and set free. Such an action would reduce the number of innocent defendant convicted by half, though wouldn't change the rate of wrongful conviction among those that are declared guilty. Few would support such a reform. This is because the relevant factor is not the number of wrong convictions but their rate among all convictions. 

In practice, those supporting the abolition of the plea-bargaining system did not have their way. Different types of plea-bargain are common in common law countries. However, in some jurisdictions there remains some trace of the criticism of plea-bargaining. In the United States, the general rule is that the prosecutor's recommendation for a punishment does not obligate the court. That means that if the punishment agreed is too low, the court might impose a higher penalty after the defendants pleaded guilty. This rule is regarded as a tool to prevent too lenient an agreement. Its existence proves that at least the first criticism is taken seriously. However, the Supreme Court of the United States fully adopted the economic arguments regarding the problem of the innocent. No measures were taken to prevent a rational innocent defendant from pleading guilty in return for leniency. The most striking example of that approach can be found in the famous Alford case. In this case the Supreme Court of the United States accepted a guilty plea from a defendant that openly said he is not guilty but still prefers the more lenient punishment offered to defendants that plead guilty to the risk of trial. (According to law in North Carolina at the time a defendant pleading guilty to first-degree murder receives a 30-year imprisonment sentence while if convicted by jury he face the death penalty). 

Though an Alford-type plea is not allowed in Israel, the general approach is similar. The role of the court when an informed defendant accepts an offer for plea-bargaining is only to make sure the concession is not unreasonable, and if it is, to impose a harsher punishment than agreed. The rationale given by the court to this approach is the need to assure that the punishment would achieve the needed level of deterrence. No rule is created to assure that the defendant did not rationally plead guilty in spite of his innocence. This approach might satisfy those who believe that the plea-bargaining system leads to unjustified leniency, but it is criticized both by the scholars that are concerned with the innocent problem and want the abolition of plea-bargaining and by economists that object to any court intervention.

In the paper I will argue that judicial review over extremely lenient punishment is justified. However, it cannot be justified by the need to increase deterrence, as commonly believed. As the economic literature shows, the limits on concession might reduce deterrence. On the other hand, the judicial review of the punishment serves to protect the innocent. I will try to show that, although allowing plea-bargaining with no judicial review does not necessarily increase the rate of wrongful convictions, adding such review that prevents too lenient agreement, can help reduce that rate. In other words, if one wants to minimize the rate of wrongful convictions, a plea bargaining system with judicial review is superior both to abolishing plea-bargaining and to allowing unlimited bargaining with no judicial review. Moreover, I will try, through an example, to indicate the criteria according to which the court should reject the plea-agreement for being too lenient. I would also suggest a change in the method of the judicial intervention, when the criteria for intervention are satisfied.

In order to understand why a plea-bargaining system with judicial review protects the innocent, one should first understand the dangers to the innocent in the two other systems: the unreviewable plea-bargaining system and the abolitionist system. The argument against unreviewable plea-bargaining can most vividly be presented through an example given by Prof. Alschuler, one of the fiercest opponents to the plea-bargaining system. Alschuler presented in his argument against plea-bargaining through this example:

"San Francisco defense attorney Benjamin M. Davis recently represented a man charged with kidnapping and forcible rape. The defendant was innocent, Davis says, and after investigating the case Davis was confident of an acquittal. The prosecutor, who seems to have shared the defense attorney's opinion on this point, offered to permit a guilty plea to simple battery. Conviction on this charge would not have led to a greater sentence than thirty days' imprisonment, and there was every likelihood that the defendant would be granted probation. When Davis informed his client of this offer, he emphasized that conviction at trial seemed highly improbable. The defendant's reply was simple: 'I can't take the chance.' " (Alschuler, 1968)

This is an example of an unreviewable plea-bargaining (because charge bargaining is unreviewable). The prosecutor decided to pursue the case because she believed the defendant should be punished and after the settlement, the conviction achieved, weighted by the punishment, justified the cost of the agreement. The prosecutor might have preferred using her resources in this case to utilizing them in another case of simple battery, even if the evidence in that other case is much stronger. This is because in the other case the prosecutor would have to go to trial in order to prove the case or to settle for a more lenient punishment than she could get for the rape case. Therefore, in the battery case more resources would be needed to reach the same result (or the same resources would be needed to reach a lower sentence). Thus, the plea-bargaining system sometimes encourage the prosecutor to charge defendants that are more likely to be innocent and dismiss cases in which the likelihood of innocence is lower.

Therefore, Alschuler is right. The plea-bargaining system endangers innocent defendants. However, he is wrong in claiming that abolishing plea-bargaining would solve the problem. As the following shows, it would not.

Assume plea-bargaining is prohibited. Now take again a similar situation, in which the prosecutor, due to limited resources, has to choose between two cases. The first is a rape case in which the probability of conviction is low, and the second is a battery case in which there is a high probability of conviction. The prosecutor will prefer the case in which the sentence per resources is higher. The sentence per resources (SPR) for case i can be presented as SPRi=Si·Pi /Ri, Where Si is the sentence if the defendant is found guilty in case i (i=1 the rape case; i=2 the battery case), Pi is the probability of conviction for case i and Ri is the resources needed to try case i. Though P1<P2 the fact that S1>S2 makes it a reasonable possibility that S1·P1/R1>S2·P2/R2 and thus the prosecutor would prefer to pursue the rape case. This would depend on R1, which could be bigger or smaller than R2, and on the exact differences of P1 and P2. In Alschuler's example, the prosecutor might still prefer to take the defendant to trial since this yields higher punishment per resources than taking an alternative defendant, which is more likely to be guilty (it should be noted here that if the abolition of plea-bargaining would not be accompanied by increasing prosecutorial resources, the prosecutor that previously to settle the rape case is now likely to dismiss both cases due to lack of resources. However, this does not undermine the argument. The result of the new and tighter limit on resources after the abolition of plea-bargaining would be to raise the minimal SPR for which the prosecutor would pursue the case. But around this new minimum the prosecutor would still have to take decisions according with the aim of maximizing SPR, and thus might still prefer cases with a low Pi and high Si to cases with high Pi and a low Si). 

Adding judicial review to the equation changes the prosecutor's alternatives. If the court does intervene and disregard the recommendation whenever the agreed sentence is extremely lenient, i.e. much lower than Si, there will be no validity to the prosecutors promise for an extremely lenient punishment. When Pi is very low, the only way to encourage the defendant to agree to the settlement is by offering him a sentence much lower than Si. But this is now impossible, because the court would not accept such an agreement. A high sentence that would be accepted cannot compensate the defendant for the loss of a good chance to be acquitted. 

Therefore, the prosecutor has two types of cases. When P is high enough, she can offer settlements in which the punishment would not be extremely lower than the guideline's sentence, S, and the defendants are likely to accept it. However, when P is low, no settlement offered by the prosecutor would ever be accepted. When the offered punishment is high, the defendant would refuse because he has good chances of being acquitted. When the offered punishment is low, the defendant would refuse because the court would reject the recommendation and impose a harsh punishment. 

Hence, the prosecutor would only be able to reach agreements when P is high. Since a settled case gives the prosecutor higher sentence per resources, she would now prefer the cases in which she can settle, i.e. the cases in which P is high enough. Therefore, she would refrain from pursuing cases in which the probability of conviction is low. If we return to our example, this time the battery case is likely to be preferred to the rape case. This is because for the rape case the prosecutor must go to trial and for the battery case she could settle. Thus, the costs of the rape case are much higher than those of the battery case. On the other, hand the expected sentence in both cases is almost the same. In the rape case the sentence is very high but the probability of conviction is very low. In the battery case the sentence is low but the conviction is assured through the agreement. Hence, the difference in the expected sentence (probability times the sentence) is small and cannot compensate for the huge difference in the costs of the two cases. Thus the judicial review encourages the prosecution to take only these cases when P is high enough.

A simple example might clarify this conclusion. Assume the prosecutor wants to maximize the sum of sentences. Further assume, for simplicity, that the defendant’s limit price is known and it equals to the expected sentence (i.e. it equals to Si·Pi). The prosecutor, in this example has 9 units of resources (for example, 9 month of human resources). A trial cost 3 units while a settlement cost 1 unit. Thus the prosecutor can either try 3 cases or settle 9 cases. After selecting the cases that she believe justifies action the prosecutor is left with these 20 cases:

	Probability of guilt 

C
	Probability of conviction 

P 
	Theft

S=4
	Battery

S=5
	Robbery

 S=6
	Rape

S=10
	Manslaughter

S=25

	98%
	90%
	3.6

i=1
	4.5

i=2
	5.4
i=3
	9

i=4
	22.5

i=5

	96%
	60%
	2.4

i=6
	3
i=7
	3.6 

i=8
	6

i=9
	15

i=10

	93%
	40%
	1.6

i=11
	2

i=12
	2.4
i=13
	4

i=14
	10

i=15

	80%
	15%
	0.6

i=16
	0.75

i=17
	0.9

i=18
	1.5

i=19
	3.75

i=20


The above table shows 20 cases. 4 cases of theft, 4 cases of battery and 4 for each of the other offences: robbery, rape and manslaughter. For each offence the cases are also different in the probability of conviction P.  Hence, in one theft case (case i=1) the probability is 90%, in the second (case i=6) it is 60%, in the theft case i=11 it is 40% and in the forth (i=16) it is 15%. The same probabilities exist for the other offences. The number in the table represent the expected sentence if a trial take place Si·Pi. This is also the sentence in case of a settlement, since we assumed that the defendant is risk neutral for sentence. The variable in the first column (C) represents the probability that the defendant is guilty, according to the evidence in the prosecutor’s dossier
. 

The social cost of conviction of an innocent defendant is much higher than the cost of acquitting a guilty defendant. Society set’s the level of proof needed for conviction accordingly. In the above example, this level is 95%. Thus, it is in societies interest that a defendant is convicted if and only if the C>95% and P>50%
. Therefore the defendants represented by the two bottom lines in the table (shaded in gray, cases i=11…20) should not be convicted.

Let us now examine the three possible regimes. If plea-bargaining is allowed and agreements are not reviewable by courts, the prosecutor will prefer to settle all the cases it pursues. This would allow her to pursue nine cases. The nine cases that yields the highest prison terms are cases 2,3,4,5,9,10,14,15,20 presented in the following table:

	Probability of guilt 

C
	Probability of conviction 

P 
	Theft

S=4
	Battery

S=5
	Robbery

 S=6
	Rape

S=10
	Manslaughter

S=25

	98%
	90%
	3.6

i=1
	4.5

i=2
	5.4
i=3
	9

i=4
	22.5

i=5

	96%
	60%
	2.4

i=6
	3
i=7
	3.6 

i=8
	6

i=9
	15

i=10

	93%
	40%
	1.6

i=11
	2

i=12
	2.4
i=13
	4

i=14
	10

i=15

	80%
	15%
	0.6

i=16
	0.75

i=17
	0.9

i=18
	1.5

i=19
	3.75

i=20


Three out of these nine cases are cases in which the probability of guilt C<95% (cases 14, 15 & 20), thus it is socially undesired that these defendant will face conviction. Pursuing the case against these defendants also leave the prosecutor with no resources to pursue other cases for which C>95% (like cases 1,6,7 & 8). 

If no plea-bargaining is allowed, the prosecutor must take the cases she chooses to trial. Thus she can only pursue three cases. The three cases that yield the highest prison terms are the three manslaughter cases presented here:

	Probability of guilt 

C
	Probability of conviction 

P 
	Theft

S=4
	Battery

S=5
	Robbery

 S=6
	Rape

S=10
	Manslaughter

S=25

	98%
	90%
	3.6

i=1
	4.5

i=2
	5.4
i=3
	9

i=4
	22.5

i=5

	96%
	60%
	2.4

i=6
	3
i=7
	3.6 

i=8
	6

i=9
	15

i=10

	93%
	40%
	1.6

i=11
	2

i=12
	2.4
i=13
	4

i=14
	10

i=15

	80%
	15%
	0.6

i=16
	0.75

i=17
	0.9

i=18
	1.5

i=19
	3.75

i=20


One case out of the three pursued (cases i=15) should have been waived and replaced with a case of higher probability of guilt, in order to reduce social cost. The result is similar: of the pursued cases, one in three cases has insufficient evidence to justify criminal action.

However, if plea-bargaining is allowed but is subjected to judicial review, the result is different. Assume that courts do not allow settlements in which the agreed sentence is lower than ½S 
. In this case the prosecutor can only settle cases in which P>50%. If the prosecutor wants to pursue other cases she must try them, and thus spend three times more resources. This encourages her to prefer the more evidentiary-established cases. In our example the prosecutor will settle these nine cases: 1,2,3,4,5,7,8,9 & 10 marked in the following table.

	Probability of guilt 

C
	Probability of conviction 

P 
	Theft

S=4
	Battery

S=5
	Robbery

 S=6
	Rape

S=10
	Manslaughter

S=25

	98%
	90%
	3.6

i=1
	4.5

i=2
	5.4
i=3
	9

i=4
	22.5

i=5

	96%
	60%
	2.4

i=6
	3
i=7
	3.6 

i=8
	6

i=9
	15

i=10

	93%
	40%
	1.6

i=11
	2

i=12
	2.4
i=13
	4

i=14
	10

i=15

	80%
	15%
	0.6

i=16
	0.75

i=17
	0.9

i=18
	1.5

i=19
	3.75

i=20


In these cases the probability of guilt is high enough to justify proceedings
. The defendants that are less likely to be guilty are not prosecuted. The judicial review, thus, reduces the risk that innocent defendants are prosecuted and convicted.

Few policy conclusions can be derived from the above analysis. First, all types of plea-bargaining and settlements should be judicially reviewed. If the judicial review is aimed at reducing the rate of innocent defendant facing trial then there is no point is reviewing sentence bargaining but allowing charge bargaining with no judicial supervision. In other words the courts in common law countries should review charge bargaining as well as sentence bargaining. In civil law, this analysis leads to the conclusions that the German Penal-Order system (Strafbefehlsverfahren) and the Italian agreed penalty system (Patteggiamento) better protect the innocent than the Dutch or Belgian transactions (transactie), because agreements in the former are subject to judicial approval while the latter are not. 

Second, This analysis gives a criterion for the court to determine when should a settlement be rejected. The court should reject the recommended sentence when the offered sentence is lower than the highest sentence a defendant with 50% chances of acquittal would accept. When the probability of conviction falls short of 50% it is an indication that the parties believe the chances that the court would find reasonable doubt are higher than the chances it would not. That means that the parties believe that there is reasonable doubt, according to the evidence at hand. Allowing the parties to settle such cases would lead to the conviction of people that the probability in their guilt is lower than socially required for conviction. By preventing these settlements the courts deter the prosecutor from pursuing such cases. 

Third, the court’s decision should take place before the defendant pleads guilty. The result of court’s rejection of plea bargaining in common law countries today is usually enhancement of the sentence. When full information about court’s policy is available this has no effect on the outcome of settlements since defendants will not agree to enter a settlement when they know that the court would impose harsher sentence than agreed. However, when court’s decisions are not known with certainty in advance, this type of intervention is counterproductive. By inserting risk to the decision to plead guilty, courts reduce the willingness of defendants to do so, and thus reduce the advantages of the system. More important, courts are more likely to enhance the sentence of defendants that gained significant concessions from the prosecutors. However, significant concessions are a signal for week evidence and higher probability of innocents. Thus, it is mainly defendants with a relatively high probability of acquittal in court that are facing the risk of sentence enhancement by court. In other words, this type of intervention is especially risky for defendants that are more likely to be innocent. Thus the type of intervention should be changed. Courts that reject a settlement should do so before the defendant pleaded guilty and thus let him defend himself if after the rejection the prosecutor still want to pursue the case. In this regard the reviewable settlement systems in continental Europe are superior to the plea-bargaining system in common law countries. In these systems, like the German penal order system or the Italian agreed penalty system, the defendant can force a full trial after the court rejects an offer for settlement or an agreement.

Forth, the court does not need to see the evidences and to analyze them in order to protect the innocent as proposed here. This is one of the major advantages of this type of protection to innocent defendants from courts proceeding, in comparison to different types of pretrial hearings. In most systems the difficulties to estimate the strength of evidence in a short pretrial hearing process have made these processes a mare formality. But in a system with reviewable plea-bargaining the cases are screened by the signals about the parties’ estimation of the strength of evidence. The severity of the agreed sentence signals the parties’ estimation of the evidence and the court can use that signal without reviewing these evidence in a hearing. The unavailability of plea-bargaining to “week cases” encourages the prosecutor to waive these cases.
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� This is generally a reasonable assumption. If the prosecutor seeks maximum deterrence or incapacitation then the maximization strategy is clearly reasonable. It is also reasonable when she seeks the imposition of punishments that fit the crime and no more, as long as court verdicts generally reflect the fair punishment. This is because the prosecutor cannot reach an agreement in which the punishment would be harsher than the one expected to be imposed by the court after trial. She can only bargain in the shadow of the law or take the case to court. In any case the punishment cannot exceed the one expected to be imposed by the court after conviction. Therefore, even if we believe that the prosecutor's aim is to impose penalties according to just-deserts criteria, based on retribution, the maximization assumption gives us a good tool for analyzing her behavior. It is also worth noting that the model does not assume that the prosecutor never imputes someone corruptively and prosecutes him albeit he is innocent. The model assumes nothing about the way the prosecutor chooses who deserves punishment, and although she would usually charge only people she believe to be guilty, corruption or subjective and non-established beliefs that a person is guilty might lead her to implicate the innocent. 


� Similarly, by imposing penalties that are lower than the just penalty through the agreement, the prosecutor can assure that other offender that deserve punishment would get the deserts. 


� I assume the level of evidence needed for convictions ("beyond reasonable doubt") equals to 95%. Hence, when C>95%, it is likely that the court would find that there are enough evidence for conviction. However, the court might still have different evaluation of the evidence than the prosecutor, and thus it might still acquit the defendant. If there is no systematic deviation between the prosecutors evaluation of the evidence and the court's evaluation, then the defendant, if brought to court, is likely to be convicted (P>50%) when the probability of guilt is higher than 95% (C>95%). Similarly, when the prosecutor estimate, according to the evidences she holds, that the likelihood that the defendant committed the crime is less than 95%, she would also estimate that the likelihood of conviction is less than 50%. (i.e. if C<95% then P<50%). Clearly, the higher the likelihood that the defendant committed the crime (C) is, the higher the probability of conviction (P) is. The example set this type of relationship between C and P.


� For the correlation between C and P see footnote � NOTEREF _Ref3365969 \h ��3� supra. 


� If courts, instead of forbidding such settlements, increase the punishment whenever such a sentence is reached, the result will be similar, because defendants will know that the court will ignore the prosecutor’s promise for such an extremely lenient sentence, and thus he would not agree to such a plea-bargaining.


� In other example it might still be worthwhile to the prosecutor to chase a case even though she cannot settle it. Thus adopting a regime with reviewable plea-bargaining does not assure that only strong-evidentiary cases would be pursued.  However, it is clear that the rate of week cases that are still pursued in this regime is substantially lower because of the relative expensiveness of these cases in this regime. 





14

