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Abstract:

Criminal investigation and prosecution of politicians, top civil servants and other public figures is a problem frequently discussed in the media. The nature of the investigating or prosecuting authority may vary in different countries – from the general public prosecutor, through magistrates, independent counsels or parliamentary investigation commissions.

The paper analyzes the role and status of public prosecutors vis-a-vis the concept of separation of powers. Prosecutors usually form part of the executive and not the judicial branch, which implies that they do not enjoy the same sort of independence as judges, and are ultimately subordinated to the directives of the minister of justice or the government. Conflicts of interest may hence arise if members of government or politicians (indeed, politicians from all sides of the political spectrum) can use the criminal process for their own or partisan interests. The incentives of public prosecutors in different jurisdictions are compared.
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1. Introduction

The rule of law and the doctrine of separation of powers are celebrated as hallmarks of Western legal and philosophical thought. They are to guarantee individual freedom and political equality. Separation of powers implies a functional division of labor between the legislature, the executive and the judiciary. This division is to be backed by an institutional separation with some overlapping powers to check and balance the other branches in order to prevent cartelization of government (Brennan and Hamlin, 2000). The judiciary is responsible for deciding whether governing acts of members of the other two branches are within the legal frame, on top of its role adjudicate private disputes and decide whether individuals ought to be sanctioned because they violated the law.  This paper focuses on the intersection of these two sub-functions: criminal acts committed by members of the other branches of government.

In order to fulfill its roles as the guardian of the rule of law the judiciary has to be independent from the other branches of government.  Indeed an impressive body of literature, including Law and Economics, addressed normative and positive questions regarding the independence of the judiciary. But the judiciary cannot initiate proceedings and decisions (hence it was entitled by Alexander Bickel as the least dangerous branch of government). This feature is especially significant with regard to its role to sanction violations of the law, as the prosecution authorities monopolize the gates to the courts in this sort of cases.
 In most legal systems, the prosecution of criminal acts is part of the executive branch of government. Hence we ought to expect a special problem when the alleged crimes are committed by members of the executive, and from this perspective also by members of the legislature. Our paper focuses on prosecution in such cases.

The paper connects two major bodies of literature within the realm of economic analysis:: the economic analysis of crime and enforcement, and the economics of corruption.  In the next section we introduce these bodies of literature, identifying the gaps that we intend to start filling.  Section three contains a number of criteria that define the area of competence of the procuracy as well as its restrictions, which can be case-specific as well as personal. In section four, a number of hypotheses regarding the probability of prosecuting crimes committed by government members are derived. Section five presents some preliminary ideas of how the outline developed in this paper could be put to an empirical test. More specifically, a questionnaire that takes up the aspects theoretically developed in the preceding section is presented. 
2. Literature survey and a definition of the Key-Concepts

2.1 Economic analysis of corruption

Germany’s reputation as a country with a low degree of corruption and bribery experienced a severe blow over the last couple of years. The party financing scandal in which the former chancellor, Helmut Kohl, was heavily involved and the sale of a former state-owned refinery to French conglomerate Elf-Aquitaine are only the two best-known examples. But Germany is not the only country in which crimes committed by public figures have come to the fore. Similar cases can be quoted with regard to many other governments, including from members states of OECD such as France, Italy, not to speak of Japan which has a reputation as a country with a high degree of corrupt government officials.

Corruption can manifest itself not only by crimes committed by public figures and not prosecuted, but also by the usage of the criminal system to politicians’ own advantage, such as fighting the opposition. The best known case in this regard is that of Malaysia’s former deputy prime Minister Anwar Ibrahim who was had become too influential in the eyes of its prime Minister, Mahatir Mohamad.

The possible consequences of crimes committed by government members and other public figures have only recently attracted the attention of economists. Quite generally, one can point at two avenues dealing with the topic. The major avenue is the inquiry into the consequences of corruption, its impact on economic growth, and on the legitimacy of government and the state as a whole (see, e.g., Mauro 1995). The other avenue is the inquiry into the possible incentives that induce politicians to commit more or less crimes. In recent years, several papers have dealt with the latter question. For example, based on a cross-national study using two different data sets as a proxy for corruption, Ades and di Tella (1999) find that countries in which firms enjoy higher rents suffer higher levels of corruption. Additionally, the level of corruption is higher, according to their findings, where domestic firms are protected from foreign competition either by natural barriers or by politically erected barriers to trade.

A broader approach is taken by Treisman (2000), who explains the level of corruption as being determined by a host of variables. According to him, countries with protestant traditions, countries that used to be ruled by the British, and countries that enjoy a higher per capita income were less corrupt. Federal states were, c.p., more corrupt.

Persson, Tabellini and Trebbi (2001) find that lower barriers to entry into the legislators’ market are correlated with less corruption, whereas a larger proportion of candidates elected from party lists – rather than directly – is connected with more corruption. Their explanation for the second finding is that a lower degree of individual accountability of politicians vis-à-vis their voters contributes to higher corruption.
 The authors believe that the effects of the electoral system dominates over the effects attributed to the size of the voting district. A focus on political institutions has recently also been chosen by Golden and Chang (2001), who argue, somewhat in contrast to Persson, Tabellini and Trebbi, that an intense amount of intra-party competition increases the necessity of politicians to accept bribes in order to finance their election campaigns within their respective parties. They claim to have evidence with regard to Italy’s Democrazia Christiania in support of their hypothesis.

In this paper, we advance the hypothesis that the structure and other features of legal institutions of a country can also be important determinants of the amount of crimes committed by politicians. It can therefore be interpreted as complementing the papers just cited rather than as criticizing them. We thus argue that criminal behavior by politicians and other public figures cannot only be explained by drawing on regulatory policies (Ades and di Tella), on the level of economic development more generally, on historical and cultural factors (Treisman), or on political institutions – more precisely electoral institutions – (Persson et al., Golden and Chang). Such behavior is contingent also on the way criminal acts are investigated and prosecuted.

In other words, the level of corruption will crucially depend on a subset of legal institutions, in particular those of the prosecution system of a country, as public prosecutors can be seen as the main gatekeepers of criminal justice. It is conjectured that the probability of prosecution of crimes committed by government officials is an important determinant in the amount of crimes committed by government officials. This approach is thus within the mainstream of law & economics in the sense that the expected utility of committing a crime is perceived as depending on the probability of being punished as well as on the severity of the punishment. We will focus not only on the probability of being punished by a court, but also on the probability of being investigated, publicized and prosecuted. In the cases of public figures and especially politicians, public investigations as such may also make the objects of such investigation incur costs and, therefore,  they have incentives to invest resources into not being investigated and prosecuted.

2.2 Economic analysis of crime and enforcement

The other bulk of relevant literature focuses on optimum solutions in the market of crime. This literature is based on the path-breaking Becker (1968) model of crime and deterrence.  One of its important insights is the view of the severity of punishment as a substitute to the level of enforcement. Both can contribute to the desirable degree of deterrence, and since punishment is cheaper than enforcement, the recommended solutions point to partial enforcement. Typically, this literature, a recent survey of which can be found in Polinsky and Shavell (2000), focuses on deterrence of crimes harming private goods/rights. This hidden assumption allows to apply traditional economic reasoning according to which the marginal resources spent on investigations concerning different crimes should promise the same marginal returns. It ignores, however, the sort of effects the corruption literature focuses on – general economic performance, trust in government and quality of democracy. We find these latter variables important and relevant.

A connected feature is that the traditional literature usually views the harms of crime as centered on a specific victim. If this is the case, in a world of low transaction costs some potential victims will be able to buy out their loss by market actions without the need for central involvement. In the cases we focus on – corruption or crimes by public figures – the victim is usually the public at large. Problems of collective action, or: high transaction costs, will prevent an efficient market solution in these cases.

In addition, the traditional micro-economic of crime literature usually does not focus on the identity of the criminal as a significant variable. We believe that crimes committed by politicians and other public figures harm more than when a member of society who is not a public figure commits the same crimes. 

In this paper we will not be inquiring into the optimality of law enforcement in general (Polinsky and Shavell 2000 is a recent survey into this topic) but instead focus exclusively on those aspects of law enforcement that are connected to crimes that have been committed by government officials. 

2.3 The way we proceed

Recently, the economic analysis of corruption has experienced quite a boost. The international NGO “Transparency International” whose declared goal is to fight corruption on a global scale defines corruption as “the misuse of entrusted power for private benefit” (Transparency International 2000, 1). In this paper we take a broader approach, or rather we interpret “private benefit” as not confined to individual benefit.  Thus, corruption includes, for example, the possibility that entrusted power is misused for entities such as political parties. In an early treatment of corruption, Rose-Ackerman (1978) proposed to distinguish between legislative and bureaucratic corruption, thus separating corruption committed by elected politicians and by non-elected functionaries. For the purposes of this paper, a two-dimensional frame is proposed that takes into account (i) the types of crimes and (ii) the persons committing them.

The primary focus of this paper is, however, not on corruption but on the chances of prosecution of criminal acts committed by members of the executive, the legislature or other public figures, and the possibilities of preventing such prosecution. This focus is a consequence of the reports on criminal activities committed by presidents, prime ministers, chancellors, and ministers that have mushroomed over the last number of years. It is thus both narrower and broader than the definition proposed by Rose-Ackerman. It is narrower in that acts committed by low-level bureaucrats are not taken into account. This narrower delineation was chosen because the primary concern of this paper lies in the possibility of members of the government to prevent instruments of criminal prosecution to be applied against them for whatever crime they possibly committed. Our delineation further includes high party officials belonging to parties currently forming government.

We assume that members of the government have a central interest of not being investigated, prosecuted, indicted, or convicted of a crime. Such events may provoke an intense public debate and pre-condemnation of the official in the media.
 Public figures have therefore a great interest in influencing the course of investigation.
 Whereas this influence can take heinous illegal forms of threat for life and personal integrity of prosecutors and their families,
 it may also stay within the legal framework with the advantage for government members that this does not challenge their reputation. We will not deal here with the possibility of death squadrons, as these are independent from the institutional framework concerning the procuracy. 

Logically, legal influence on a single case itself may only be taken if there is some kind of option space or discretion opened for the investigators and the procuracy. Even if there is no such discretion, e.g. because the mandatory principle applies, there may be “hidden” discretion, such as finding insufficient evidence or not concentrating enough efforts to conduct serious investigations. Additionally, influence may also be taken on the members of the procuracy, e.g. by taking away a case from a certain prosecutor. Influence by legal means is less likely to damage the reputation of the executive members as it is less easy to review (and normally not reviewable by court). 

Incentives to prevent prosecutors from using their instruments are, however, not confined to corruption committed by members of the executive but extend to any criminal act and, in this sense, our interest is broader than the definition of corruption quoted above.

A third dimension is concerned with the point in time when criminal acts were committed. All crimes committed during office are of interest here. Once in office, an elected politician does not have an interest in seeing a crime that she committed before being elected prosecuted. Crimes committed before being elected are therefore also included. Crimes committed after leaving office are, however, not taken into account as we suppose that there is neither personal influence on the procuracy nor an interest of a supervising executive member to prevent prosecution.

Empirically, investigative committees that are part of the legislature often inquire into executive crimes during the course of duties. Their competences widely differ. In this paper, we refrain from considering them because they are not part of the permanently established prosecution agency.
 Their action depends on discretionary acts of parliament. Additionally, their focus is often restricted to crimes committed during the course of office or even more narrow to breach of duty of office, e.g. corruption, whereas our focus is, as just spelled out, broader. 

Supposedly, the trust of citizen-voters in the state will suffer more from corruption than from other criminal acts committed by members of the executive. Yet, non-prosecution of any criminal activities that citizens attribute to the offender holding an important office will also undermine trust in the political system as well as in the belief on equality before the law as part of the broader principle of rule of law.

Next, we need to define prosecution agencies.
 The procuracy can be separated from the police on the one hand and with the judiciary on the other. Functionally, we believe that the following criteria should all be fulfilled in order to speak of a procuracy: (i) it has the competence to gather information on the behavior of criminal suspects, or to instruct the police to gather more information (ii) on the basis of that information it has the competence to indict a suspect; (iii) during a trial it represents the interests of the public; 

There are a number of possible avenues to approach the topic of the relevance of legal institutions for the probability of prosecuting politicians committing crimes. The one chosen in this paper is the principle of separation of powers celebrated as a hallmark of Western legal and philosophical thought. The principle implies a functional division of labor between the legislature, the executive and the judiciary. According to it, in our context the judiciary is responsible for deciding whether acts of members of the other two branches are within the legal frame or an offense of valid law. The principle is thus closely connected with the rule of law, the principle that stipulates that all acts must remain under the law independently of who commits them.

Stated quite simply, applying the principle to crimes committed by members of the government would seem to stipulate that such crimes should be investigated and prosecuted by persons that are not dependent– hierarchly or financially – on the suspect. The independence of the judiciary is a key element in Western legal and philosophical thought, but the independence of state prosecutors is rarely ever mentioned. In this paper, it is argued that the independence of the judiciary can only expected to unfold its beneficial functions if the procuracy enjoys at least some degree of independence from executive organs such as the minister of justice or the prime minister of a country, in a personal as well as in a functional respect.

In this paper, we will assume the legal institutions to be exogenously given. Their diversity will be acknowledged and it will be attempted to estimate the consequences the various institutional set-ups have for politicians committing crimes. One could also try to explain why the respective decision-makers in one country have adopted one set of institutions rather than another one. Treatment of these questions surely warrants another paper.

On a normative level, we will try to offer some guidelines that will secure a proper level of investigation and prosecution of crimes committed by public figure, which will have an effect on the level of such criminal activity.  Brennan and Hamlin (2000) have recently argued that incentives in the political system should be structured such that those with a genuine preference for furthering the public good – however delineated – should be encouraged to run for office, while those interested in material rewards should  rather be discouraged. The argument advanced here seems to be broadly compatible with their point.

After having defined our key-terms, we now turn to present a number of criteria that define the space within which the procuracy can act as well as the restrictions that it is subjected to.

3. Criteria for Comparing the Institutional Set Up of Prosecution Agencies

The main argument of this paper is that the institutional set up of prosecution agencies is one central determinant for the probability of prosecuting public figures (henceforth: EXECRIMES) and, by derivation, for the level of corruption. We try to identify the crucial institutional variables, which determine the incentives of the procuracy. 

One can distinguish between two major categories of these institutional variables.  The first is connected to the rules governing the discretion of the prosecution in a specific case.  In general, the broader the discretion of the prosecutor is, the more it will be exposed to pressures not to prosecute public figures or to prosecute those opposition members who are on the “target list” of current holder of power.  This connection, however, will depend on the second category of variables addressing the structural dependence of the prosecution agency and its workers.  A central hypothesis put forward in this paper is that crimes committed by members of government are less likely to be prosecuted if the prosecution agency is itself part of the executive. The use of the procuracy to fight the opposition will also be higher when the procuracy is part of the executive branch. These arguments are based on the typical organizational structure of the executive branch, which is based on hierarchy. We thus expect that, all other variables being equal, a prosecution agency, which is part of the executive, will lead to a lower probability of EXECRIMES being prosecuted.  Put in different words, the more the procuracy enjoys a status similar to that of independent judiciary and the less it is part of the executive branch of government with its hierarchical characteristics, the greater the probability of an “objective prosecution” of members of the executive will be.
 

Personal or topical institutional conditions may thus influence decisions by the procuracy and in different directions.  In addition, the restrictions on prosecutorial option space do not exist in a vacuum, but may also be influenced by the allocation of functions within the prosecutorial system, the relationship between police,
 courts and prosecutor, career structures, case loads, historical background etc. In this section, we try to identify and map the most important institutional variables influencing these aspects of prosecutorial independence. A more elaborate set of hypotheses regarding the relations between the various variables and the expected rate of EXECRIMES prosecution will be provide d in the next section

3.1. Legal limitations on the discretion of prosecutors

The law may grant discretionary powers or prevent discretion of prosecutors in several areas: 

3.1.1. Mandatory versus Opportunity Principle

The legality principle – sometimes also called the principle of mandatory prosecution - commands that every case, in which there is enough evidence of an offence having been committed, has to be brought to court.
 The opportunity principle, in contrast, grants a prosecutor some discretion concerning the indictment decision given the same amount of evidence.
 It is safe to assume that the adoption of the opportunity principle gives wide discretion to the procuracy, as it is an instrument of dismissing prosecutions. 

Although this conceptual distinction is watertight, empirically one can observe that prosecutors almost anywhere enjoy some degree of explicit discretion in their decision to indict or not indict.
  In most legal systems charges can thus be dismissed by the prosecutor on the bases of policy considerations. These may include: minor offenses, insignificant guilt of the offender, restitution made to the victim by the offender, payment to the state/charitable institutions or community service, offenses and offenders whose prosecution and public trial might cause additional harm to the state’s interests, and, finally, lack of public interest in prosecution or conviction.
 

3.1.2 indeterminate legal terms

De facto discretion also originates from the use of indeterminate legal terms such as “sufficient evidence” or “initial evidence” or “convictability” as a prerequisite for indictment resp. investigation.
 There is no doubt that a subjective element exists in the decision as to the prognosis of conviction by the court / ury. This prognosis contains legal and factual elements. First, it has to be checked, if the reported deed (with the actual factual knowledge) may be subsumed under some kind of criminal norm. If this is not the case, the case will be dismissed. The other – more important element of discretion - contains the factual examination. The prosecutor may conceal, what is in effect a discretionary dismissal, behind the label of insufficient evidence. She may argue that it would be impossible to prove the suspect’s intent in court or to find sufficient evidence to convict the suspect. The prognosis of convictability in a jury system contains even more discretion as the prognosis may depend on the esteemed opinion of the jury (public opinion) on the case. In those systems, the public opinion on EXECRIMES might be an important variable.

3.1.3 The discretion to offer new Interpretation 

The scope in which the procuracy is legally bound by the jurisdiction and past rulings of the courts is an additional variable, which differentiate various legal system, affecting the option space of the procuracy.  It is much debated, whether the procuracy has to indict even if it believes that the deed is not (or should not be) legally punishable – contrary to what the courts ruled in the past.
 The same thing is true for the opposite case: can the procuracy indict if it believes a deed should be punishable even if the courts did not rule so in the past? The interesting case here is the first case: The courts deem a certain behavior punishable, whereas the procuracy denies this. We assume that in a system where this is accepted to be within the competence of the procuracy, thus widening its discretion at a legal level, lower prosecution rate of EXECRIMES would be found.

3.1.4 legal discretion – summery

We may thus define a minimal and a maximal scope of discretion.  The minimal can be defined as a mandatory principle, combined with the prosecution being bound by the courts legal rulings.  Discretion would nevertheless still remain due to indeterminate legal terms – a phenomenon which, according to overwhelming opinion in legal theory, cannot be abolished entirely. It should therefore be noted that such terms as insufficient evidence will always grant a loophole to the procuracy, if it wishes not to indict. Maximum discretion is presented when the opportunity principle is in place, and in which the reasons to dismiss prosecution are not finally enumerated in the law, but leave room for all kinds of policy considerations. Additionally, there would be no binding of the procuracy to the legal interpretations of the courts.

3.2 Judicial review of prosecution decision

The subjection of the decisions of the prosecution to indict and especially not to indict to judicial review is expected to have a significant effect on the level of EXECRIMES prosecution.  We assume here that the judiciary is more independent structurally from the executive branch, and thus from the prosecution, i.e. the decisions of the judiciary are more objective and neutral vis-à-vis EXECRIMES.

Let us examine the question of judicial review distinguishing between several types of review, especially between review of decisions to prosecute and review of decisions not to prosecute:

3.2.1  Judicial review of the decision not to prosecute

In most countries, the prosecutor’s decision not to indict
 based on the opportunity principle or on lack of sufficient evidence is not subject to judicial review.
 The decision whether to prosecute, therefore, remains within the procuracy. The same rule might even apply to the decision  (not) to start an investigation in the first place. Only after indictment has taken place in most countries the judge and/or the accused has to consent to the decision to stop the trial.
 In those countries where private prosecution may take place there is normally the possibility for the prosecutor to end the prosecution through a simple decision not to prosecute further which is usually not subject to judicial review.
  Israel is one of the few exceptions, whereas judicial review of decisions not to prosecute (for any reason) is possible and in recent year the same standards of review are applied to the prosecution as review of general administrative decisions. 

If the case was dismissed due to insufficient evidence, there is in some countries the possibility of an external request for administrative review, e.g. by the victim.
 

3.2.2. Judicial review of the decision to prosecute 

In most legal systems there is no symmetry between the judicial powers to review decisions to prosecute and judicial powers to review decisions not to prosecute.  While the latter review, as elaborated above, is very limited in most systems (or does not exist at all), the former is more common. The power to control the prosecutors’ indictment decision can take two major forms:  (a) the authority to dismiss the case after a decision to indict and before the opening of the trial, and (b) the possibility to dismiss the case after the trial was opened. Before opening the trial and after indictment competence of dismissal is normally given to the courts (pre-trial-phase).
 The decision might also be given to a Jury (Grand Jury in the US). Those decisions of control might be based on legal or factual considerations.

In our context, the judicial control can play an important role in cases where the prosecution went ahead with indictment, but is pushed by political bodies to withdraw the charges. After opening of the trial the nolle prosequi usually needs the consent of the judge and/or the accused, limiting the prosecution to bow to such pressure.

3.2.3 Judicial power to review the charges

Another discretionary power is given to the procuracy if it is up to it to have the final word on the legal side of the case, e.g. the legal judgement on the case is predetermined by the procuracy and binding for the courts, as it is the case in the US, but not in most European country. The indictment as legal gate to a trial empowers the US- prosecutor to have not only a big discretion but also a strong bargaining position in plea bargaining,
 as he might decide to indict only a lesser crime or indict only a misdemeanor instead of a felony.
 In European countries the decision how to deal with the case at the legal level is left to the criminal courts.

3.3  Monopoly to Indict   

A related variable to analyze the option space of prosecutors but from a slightly different angle is whether there is a monopoly on the power to indict and if not, what kind of competition exists.  A lack of monopoly on indictment is likely to decrease the discretion of the prosecution. If the prosecutor has the only right to indict, i.e. a monopoly, her discretion is the highest as she is the only gatekeeper to the criminal justice system.  In general, if a prosecutor enjoys the monopoly to indict suspects,
 we would expect a lower number of cases to be brought to court. Monopolies are connected with monopoly rents. Here, such rents can, for example, consist of the possibility of the prosecutor charging those who are targeted by the incumbent politicians. 

However, the exact influence of this variable on prosecution of EXECRIMES depends on its interaction with another variables, for example the right of the executive to instruct the prosecutor and the degree of structural independence of the prosecution (for analysis of both see below). If a monopoly of indictment is combined with the right of instruction by the minister of Justice, we would, c.p. expect a lower rate of prosecutions of EXECRIMES than in systems where the prosecution does not enjoy such a monopoly. 

There are various institutional possibilities of preventing a monopoly of the prosecution: the competence to indict can be given parallel to the police,
 and also to interested private parties, especially the victim (or her family) who might have the right to force public prosecution.
  There is also the possibility of giving the right to indict to certain interest groups, such as child protection groups, environmental groups, or tax payer association, etc..
 The latter avenue might be more effective in combating corruption, since in many corruption cases there is no individual victim; the victim is the public at large. A similar solution is judicial review of the prosecutor decision whether to indict, whereas standing in such proceeding is granted to interest groups.  Such is the case in Israel, where even an NGO whose purpose is to maintain the rule of law is granted standing in challenges to the prosecution decisions. There might also be the possibility of popular action, but this carries the danger of misuse. On the other hand, it might prevent prosecutions of executives just to be dismissed, without public recourse.
 Finally, demonopolizing the prosecution authority can be achieved also by allowing subsidiary action/private action for minor offences against private victims.

3.4 Restrictions on the prosecution which are the result of bureaucratic hierarchy
The discretion and independence of the procuracy may be restricted by several topical restrictions. These can be direct restrictions on the discretion of prosecutors, set by the government, which are the result of bureaucratic hierarchy, or indirect restrictions which are the result of procedures set by the law and mitigate the monopoly to indict.

We will lay special emphasis on those restrictions, which induce the possibility of governmental interference.

3.4.1 Subjection of prosecutors to instructions/orders

Prosecutors may be subjected to orders regarding individual cases they handle.  One can distinguish between internal and external orders, whereas internal orders constitute instructions by superiors within the prosecution agency and external orders include instructions given by officials outside the procuracy, e.g., by the minister of justice.  In some countries we found the possibilities to influence only through internal orders.  Such is in principle the case in Italy,
 In other countries external orders are possible as well. Internal orders are almost always to be found, even in cases of independent procuracies or elected prosecutors. This does not have to be the case; a prosecution system can be structured such that each single prosecutor enjoys the same kind of independence as a judge, which is not bound to orders concerning factual/legal questions; judges only review is by higher courts. 

External orders are deemed crucial for influence of government on the procuracy and can be seen as one of the most decisive variables in determining the independence of the procuracy, especially vis-avis the prosecution of EXCRIMES. External intervention might be in a form of a right of giving an order directly to the single prosecutor handling a case, or in a form of orders which can be given only to the head of the procuracy, to be passed on to the person handling the case. We might find, of course, a combination of internal and external orders. This is, in fact, the construction most likely to be found. When the government has a right of giving orders to the single prosecutor directly, we can expect the highest probability of using the procuracy in the interest of the government, i.e. a lower probability of indicting public figures who are close to the government’s circle. If the order has to pass through the head of the procuracy the effect can be expected to be mitigated.  In some countries, for example France, external instructions can be given only to prosecute; instructions not to prosecute are not allowed. 

Another distinction can be made between instructions referring to specific cases, on the one hand, and general instructions referring to an ex ante unspecified number of cases, on the other. A combination of the two distinctions leads to a simple 2x2 matrix:

	
	Agency s.t. orders given by external agents?

	
	Yes
	No

	Orders referring to particular cases?
	Yes
	
	

	
	No
	
	


We assume government influence to be highest in the northwestern cell (and lowest in the southeast).

Another important feature of the right to instruct is the subject of instruction.  In some countries there is no symmetry between the right to instruct to indict and the right to instruct to prevent from indictment.  Some countries differentiate also between different grounds for such instruction.  In cases of intervention in a prosecutor’s decision not to indict it is useful to differentiate between the reasons of dismissal. If it was based on considerations of policy, we usually find full discretion without control by external requests.
 However, control might happen within the system of the hierarchy of the procuracy, including the minister of Justice. If only the instruction of indictment, but not of dismissal is permissible for the minister of Justice (as in France), it would be possible to use the procuracy against the opposition, but not to inhibit indictment of EXECRIMES.

Closely connected to the right of giving instructions in single cases is the duty of reporting by the lower-level prosecutors to high-level prosecutors and to the minister of Justice.  Only such a duty enables the superior/the minister to give orders. We find that in all the countries where the right of instruction is institutionalized, there is at the same time a duty of reporting along the (reverse) administrative chain of command,
 as only this annex makes the right of instruction effective. 

3.4.2 The power to substitute a prosecutor in handling a specific case

A functional equivalent of the right to give orders either by the head of the procuracy or by government officials is the right to substitute prosecutors working on a specific case.
 This is functionally equivalent to the right to give orders because it endows the principal giving orders to have his line of prosecution carried out (or else having the case taken away). Nevertheless, substituting the prosecutor might attract more public attention and criticism than instructions given in camera to the prosecutor handling an investigation.

3.5 Restrictions on prosecutors’ discretion through their exposure to criminal charges  

The option space of prosecutors can be narrowed by setting a minimal and a maximal levels of prosecution, the achievement of which can be carried out by the introduction of criminal responsibility for prosecutors.  In other words, introducing as a punishable act the prosecution of innocents, on the one hand, and the thwart/frustration of prosecution, on the other, would certainly limit the discretion of prosecutors
. Those threats determine only the outmost limits of control of prosecutorial discretion. Yet, they may be (even though much less effective as restrictions) functionally equivalent to mandatory prosecution. 

Such exposure to prosecution may also be a de-jure counterbalance to the right of instruction in specific cases as the prosecutor is usually not bound to orders which would place himself in danger of criminal prosecution.
 Nevertheless, this reasoning
 – valuable as it may be – is de facto much less effective in the cases of EXECRIMES. In such cases, what would be of interest are situations in which due to governmental pressure indictment is cancelled or avoided.  However, under such circumstances, there would be nobody to press charges for the frustration of prosecution. This holds at least, if there is monopoly of indictment by the procuracy. 

 3.6  Structural restrictions on prosecutorial independence

The influence of members of the government on the prosecution of their crimes may also be exercised by the possibility of influencing the personal status of prosecutors. Although this instrument does not have a specified influence on a specific case, it makes it easier to create the desirable incentives and is prone to have a self-censure effect to prosecutors. It is therefore a much cruder instrument of influencing the procuracy, yet it can be very effective.

The personal status and thus the independence of prosecutors can be the result of various institutional arrangements concerning the nomination, election and appointment procedures of prosecutors as well as promotion and removal from office. We will distinguish between the high level prosecutors, such as the state prosecutor, or general prosecutor / attorney general, and the normal prosecutor as appointment/election procedures may differ widely between the low-level prosecutors and the high level ones. We would like to stress at this point already that we deem the appointment of the high level prosecutor decisive as we find normally an internal right of instruction so that ultimately her appointment is the one that matters.    

3.6.1. Appointment

This criterion is, again, concerned with the independence of the procuracy from the executive and legislature. Three aspects can be distinguished, namely (i) term length (ii) renewability, and (iii) appointing organ. If terms are renewable, prosecutors can be expected to cater to the interests of the organ that has the power to re-elect (or to promote to such positions as prosecutor general and the like). Thus, life-long tenure will increase their independence.

We will deal with the high level prosecutors first. 

Basically we can distinguish between four different methods of appointing high level prosecutors: (i) appointment by members of executive, (ii) direct election by citizen voters;
 (iii) election by the legislature or its subset; (iv) appointment by members of the judiciary.  In addition there might be different methods of nominating prosecutors independently from the appointing power, which may result with more than dozen combinations.

(i). High level prosecutors are in most countries political appointees and therefore seen as persons holding a political office.
 As we are here exclusively dealing with the problem of influencing the procuracy for private purposes, appointment by members of the executive will thus lead to a low propensity to prosecute crimes committed by them and. a high probability of misusing the procuracy against the opposition.

(ii) Direct election by the populace will most likely be connected with a limited term.
 The threat of being voted out of office is to give the directly elected prosecutors incentives to cater to the preferences of the populace at large.
 Whether this enhances the probability of EXECRIMES being prosecuted depends on the importance that the populace at large attributes to these issues. If prosecutors are elected by the populace on communal, regional and/or state level, the prosecution of political corruption would seem to enhance the popularity of prosecutors.
 However, direct election of prosecutors entails the danger of giving them incentives to prosecute only those crimes that enhance their popularity and to invest scarce resources on them. Also the question needs to be asked who finances the election campaigns, as this might be crucial for their incentive structure.

 The consequences of having prosecutors appointed by the legislature depend on the political institutions of a country. In parliamentary systems with plurality voting (such as the British), it would not seem to make much of a difference if it is the executive or the legislature that appoints. In systems with proportional representation and/or presidential systems, it might very well make a difference. 

(iv) Appointment by the judiciary will lead to comparatively more independence than appointment by the executive or the legislature. Other effects, such as the propensity of the judiciary to appoint prosecutors that have a good reputation of preparing excellent files will not be taken up here. There might also be election by the judiciary or a joint body of prosecutors and judiciary. This represents a classical system of co-optation if there is a self-governing body of those two institutions.
 

In summary, the exact effects of appointment of prosecutors by the legislature, the judiciary or the populace at large are uncertain but we would hypothesize that any of these lead to a higher chance of EXECRIMES being pursued than appointment by the executive itself.

Appointment of low level prosecutors are usually done by the high level prosecutor or the minister of justice. Mostly the decision is based on merits or grades.

3.6.2. Promotion/transfer of Prosecutors /Removal from Office

Pressure on the procuracy may also arise from taking influence on their personal status by promotion, transfer or removal from office. Even if these measures act solely ex post (regarding a single case), it might induce high self-censorship by the procuracy. 

In most countries the top federal prosecutor as well as the top prosecutors in some of the states carry out an explicitly political office or are so-called political civil servants (“politische Beamte”), implying that they can be dismissed from office at any time, including at a change of government.
 

Participation of representatives of public prosecutors in the decision process concerning their promotion,
 should lead to a greater independence from political pressure. Self-governing bodies of the procuracy, which can decide on promotions are supposed to lead to the highest independence.
 

Most systems of procuracy will have two or more hierarchical levels. If government has the capacity of promotion, this will influence prosecution activities directed against members of the executive. The same argument applies to the “reverse” of promotion, namely the removal from office.
 If there is a high mobility between the prosecutor’s job and other jobs, such as the judiciary, we will expect the prosecutor to be more independent. The same is true if we find a self-governing body of the procuracy, which deals with promotions. It will be the other way around if the minister of justice has the powers to decide on promotion.

Transfers to other offices (including in other cities) might be, if they can be carried out against the will of the prosecutor, a mean of heavy pressure. This is the reason why the principle of non-transferal against the will is usually enshrined in the concept of judicial independence. Being part of the executive branch, as in most countries,
 prosecutors in most countries may be transferred against their will – just as any other civil servant. 

Even if the status of the procuracy is debated in the literature and varies in different countries, it is safe to associate prosecution agencies as part of the executive.
 The criteria in the legal literature for which the procuracy is identified, as part of the executive branch is in part identical with the criteria discussed here.
 As our focus is on the factual incentive structure of public prosecutors, we are not interested in the purely legal debate, such as the wording of norms used as arguments to classify the procuracy as independent or as part of the executive. We solely focus on those criteria that seem to determine the option space and therefore the incentive structure of the procuracy concerning the question of indictment.

4. Some Hypotheses Concerning Interrelationships between Institutional Variables

The central hypothesis put forward in this paper is that the rate of prosecution of crimes committed by members of government is dependent upon various legal and institutional variables, which differ from one country to another.  In general, prosecution of EXCRIMES are less likely occur if the prosecution agency is itself part of the executive. The use of the procuracy to fight the opposition will also be higher when the procuracy is part of the executive branch. In order to achieve a suitable level of EXCRIMES prosecution and to maintain the principle of equality, therefore, the prosecution independence has to be guaranteed.
 As we have seen in the previous section, independence can be connected to the specific way a case is dealt with but also to the personal status of the prosecutor. In this section we will provide several hypotheses regarding the effect of the variables discussed in the previous section and especially the interaction among these variables. We will proceed along these lines: dealing first with several hypotheses regarding the interrelations between the variables discussed in the previous section, followed by a discussion of other general features of the political set up which might influence the rate of EXECRIMES.

4.1 Hypotheses regarding the variables discussed in section 3

Among the variables discussed in section 3, one can distinguish between variables, which independently can guarantee that no underprosecution of EXECRIMES will occur, and other variables whose effect on the rate of EXCRIMES prosecution is dependent on, or interrelated to, other variables, and their effect, therefore, can go in opposite directions. Among the first group we can include structural independence, competition in indictment (lack of monopoly) and judicial review of the decision to indict. Among the second group we can include discretionary powers, exposure to criminal proceedings and subjection to instruction.

4.1.1 Variables which act independently towards an optimal level of prosecution

If prosecutors are structurally independent (especially from political figures) other variables such as the monopoly to indict or the scope of discretion become less significant (or even insignificant). Independent prosecutors will not have incentives to please power holders and thus they are expected to be objective. A right of instruction by the executive would be ineffective or at least much less effective, as no sanctions such as disciplinary proceedings or involuntary transfers by the executive branch would be possible. When prosecutors enjoy structural independence, judicial review of prosecutors’ decisions and subjection to criminal charges can be seen as having a reverse effect (to what was discussed in the previous section), adding to the accountability of the procuracy and preventing excessive prosecution of EXCRIMES.

The degree of structural independence of prosecutors can be balanced by their subjection to instructions. In other words, the variable of subjection to external or internal instructions, which standing alone can have a significant effect on under-prosecution of EXECRIMES,  becomes a much less significant variable (or again a factor which prevent over-prosecution) if the structural independence of the procuracy is guaranteed by the constitution or the law.

4.1.2.  Variables whose effect is dependent on other variables

At a first glance it seems that more discretionary powers to the procuracy would lead  to decreasing rate of prosecution of executive crimes. Lack of discretion will disable the effect of instructions or even the institutional dependency on the executive. However, this is the case only in a world where the prosecutors are dependent on the executive either institutionally or on the basis of individual cases (i.e., subject to external instructions). In a world where the prosecution is independent (both structurally and is free from instructions by the executive) we expect the opposite, i.e., the more discretionary powers it has, the higher the prosecution rate of EXECRIMES will be. The simple explanation is this: If we grant maximum discretion to the procuracy as defined above, and combine it with the right of instruction and structural dependence, the scope for influence of the procuracy by the executive branch is highest. This situation may be mitigated if there is judicial review or competition in indictment. On the other hand, if discretion is minimized, the scope of instruction is automatically narrowed, and thus the influence of the executive smaller.

We hypothesize that if the institutional setup of the procuracy is such that it is part of the executive, under-prosecution of EXECRIMES can be prevented if the application of the opportunity principle to executive crimes is excluded. Nevertheless, it might then become attractive for state prosecutors to justify the withdrawal of charges of executive crimes by claiming to have an insufficient probability of conviction. 

We expect the level of under-prosecution of EXECRIMES to be highest if the monopoly of indictment is combined with structural dependency, right of (external) instruction (on a single case basis), broad degree of discretion, and a lack of judicial review of indictment decisions. This combination of variables provides for a direct line of control by the executive without enabling other actors such as crime victims or courts counterbalancing powers. Nevertheless, this outcome is mitigated if the monopoly to indict is abolished, even if all other variables remain unchanged.
We hypothesize that a right of a government member to give instructions in single cases has more targeted influence than the competence of giving general instructions/guidelines. If a right of instruction in single cases exists, it would be ineffective if there is no structural dependency of the prosecution, no monopoly to indict, or a judicial review of the indictment decision.

Judicial review of the indictment decision can render structural dependency as well as the right of instruction ineffective. In case the courts have only the power to dismiss an indictment ex post, the procuracy cannot be used by the executive to fight the opposition. On the other hand, if the courts have the power to force indictment, the procuracy cannot be used anymore to hinder the prosecution of EXECRIMES. Here, we can further differentiate between the review of dismissal due to the opportunity principle (policy decision) and dismissal due to insufficient evidence. A respective instruction of the executive could thus be rendered ineffective by the courts. 

We assume that the subjection of the procuracy to criminal charges, such as obstruction of justice, has only a limited effect. This is because those negative incentives play only in soft cases, i.e. criminal changes may succeed only when the legal and factual judgment of a case is clear and if intent of the procuracy of obstruction can be proved. Thus, such subjection will still leave plenty of room for influence of the decisions of the prosecution.

A general hypothesis could be that the more discretion the procuracy enjoys the less likely will the probability of prosecution of any crimes be, given that the career prospects depend on members of government. Discretion might, on the other hand, also lead to a higher probability given that the prosecutor’s career chances – or more generally: her utility – are increased by such activities. This might, e.g., be the case in countries in which the populace directly elects prosecutors. If career chances are depoliticized we would expect the procuracy to be less prone to misuse by government.

When combining the variable of monopolistic authority and subjection to instruction we can point to a simple 2x3 matrix:

	
	Monopoly to indict?

	
	No
	Yes

	Control of the decision?

By whom?
	No
	
	

	
	Yes
	
	

	
	Minister
	Superior
	Third parties


We would expect to have less prosecution of EXECRIMES and therefore more corruption, if there is a monopoly to indict and control of the decision by the minister or other political authorities. If there is control of the monopoly by third parties, e.g. private parties/ judicial control, we can expect higher rate of EXECRIMES prosecution.

Competition in the market of indictments or lack of monopoly to indict, are partially functionally equivalent to a strict mandatory principle of accusation. This certainly applies to those cases where there is sufficient evidence for indictment; i.e. the explicitly normative stated discretion (legality vs. opportunity principle). This is because the other organ of indictment (be it a judge, a private person or a kind of citizens suits) thus brakes the monopoly and the discretion in favor of the executive member becomes ineffective.

The same reasoning applies to the discretion as to the sufficiency of evidence, which can also be reviewed by different means, such as the right of a victim (resp. those with some legitimate interest) to appeal to the State appellate court when the prosecutor has declined prosecution on evidentiary grounds. 

We haven’t dealt with the possibility that prosecutors might be bribed by politicians in order not to be prosecuted (but see Basu et al. 1992); this should, however, be taken into account: prima facie, one would expect it to be successful, if (i) prosecution is monopolized; (ii) prosecutors are paid badly; (iii) there are few performance-dependent incentives. Nevertheless the problem of bribery is the same for the judiciary and the procuracy, if the latter is independent

4.2 Other Environmental Variables Determining the Prosecution of EXECRIMES

We now present a number of variables that might influence the degree to which EXECRIMES are prosecuted  and are concerned with the institutional structure of the procuracy but that go well beyond its scope. These variables, however, are not inquired into more deeply in this paper, and can serve as a future agenda for further research on the subject.

The rate of prosecution of EXCRIMES might be linked to the stability of the government.  The more stable/dictatorial a government in a system with a procuracy being a member of the executive, the more we expect the procuracy to be an instrument of fighting opposition and we can expect in such countries to a lower rate of EXCRIMES prosecution, in comparison to countries in which there is a frequent change of government (all other components being equal)..

The style of separation of powers between the legislature and the executive will have an effect on the propensity to prosecute executive crimes. Presidential systems such as that of the U.S. or France often experience a legislative majority by a party that is not identical to that of the President.  In such systems controlling the prosecution will be a harder goal to achieve than in parliamentary systems. In such systems, should the majority of legislators wish to prosecute a crime, they will tend to establish a special prosecutor or the like. We, therefore, can expect a higher rate of EXCRIMES prosecution in systems with real separation of powers between the executive and the legislature.

Treisman (2000) finds that federal states have, c.p., a higher corruption levels than unitary states. We hypothesize that this does not only apply to corruption but can be generalized to executive crimes given that the procuracy is organized on federal lines, as is, e.g., the case in Germany. If our general argument is correct, many prosecutors have incentives not to indict a member of the executive. Such behavior might, however, be countered by the principle of mandatory prosecution and the like. If, under these conditions, there is more than one state procuracy which could potentially pick up the case, we are essentially dealing with the volunteer’s dilemma: every prosecutor hopes that someone else in another state will pick up the case. At the end, the case might no be picked up at all.

5. Outlook and open questions

This paper can only be a first step in the economic analysis of the prosecution of crimes committed by members of the executive or other to political figures. Here, this issue was analyzed from the point of view of the separation of powers and it was pointed out that organizing the procuracy as a part of the executive might lead to a low prosecution of EXECRIMES, which will increase the likelihood of them being committed, increasing the level of corruption. It was hypothesized that these could have far-reaching effects on the legitimacy of democracy and the stability of the state. A number of hypotheses that appear to be crucial were presented based on the various institutional arrangements on which procuracies can be based.

The next step in this research program is to test the hypotheses empirically. An indicator for prosecutorial independence is currently developed by the authors. It remains to be seen whether a low chance of an EXECRIME being prosecuted is indeed a good predictor for the level of corruption perceived to exist in a given country. But one can also test whether a low chance of an EXECRIME being prosecuted is correlated with a low trust of the population in their government etc.
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�  	In most legal systems the access to the courts in their capacity to examine the legality of acts of the legislature and executive is much easier and it is not monopolized by one body.


� 	See The Economist of 29th August 1998. Russia is also known for this strategy, see The Economist of May 31st 2001.


� 	Persson, Tabbelini and Trebbi (2001) do not mention a crucial precondition for their results to hold, namely that citizen-voters do not only care to have “corruption-free” politicians but that corruption constitutes an issue important enough to determine voting behavior. They use the so-called “Corruption Perception Index” developed by Transparency International as the left-hand variable, which is somehow problematic, as this index is constructed on the bases of foreign experts like investors. As long as they cannot vote, they shouldn’t enter into the index and it is not the “perception” of corruption that ought to be inquired into but rather the “evaluation” or “importance” that individual (and domestic) respondents to the survey attach to it.


� 	For the moment, we thus exclude the possibility of an all party-cartel.


� 	See Hassemer (1985) with a comparison of the German and the US-System (contempt of court) of dealing with this problem and Bruns (1986) with special reference to the (first) party financing scandal in Germany.


� 	The procuracy normally has a duty to inform the public through the media. However, this holds – due to the rights of the accused and in Europe due to Art. 6 II ECHR (presumption of innocence) – only within the principle of proportionality. Investigation of normal citizens therefore can only be reported without the name of the accused and have to state also the defense arguments of the accused. Nevertheless, the principle of proportionality allows for reporting with giving names if it is a case involving public figures. In Germany, for example, there was a court ruling in this direction on the case of party financing scandals, where even the tax secrets were abandoned: OLG Hamm NJW 1981, 356, 358.


� 	See point 4 and 5 of the UN-Guidelines of the role of prosecutors, adopted by the 8th UN-Congress on the prevention of crime and the treatment of offenders, Havanna, Cuba, 1990.


� 	It should be mentioned that e.g. in France before enacting new procedures in 1993, ministers could be charged and tried only by a special High Court of Justice, composed of their parliamentary peers. No minister was ever charged for criminal offences committed during the course of his duties. In 1993 a Court of Justice of the Republic was set up for offenses strictly related to breach of ministerial duties, composed by six deputies, six senators and three appeal-court judges. Its first case was the scandal on HIV-contaminated blood.


� 	The public prosecuter´s office takes different names in different countries. Just to name a few: in England it is called Crown Prosecution Service, but we also find Public Attorney's Office, department of public prosecution, public prosecution authority, attorney general office, state attorney office etc. 


� 	This may be the reason why in Italy it is argued that mandatory prosecution and judicial-like independence have to be upheld as guarantees for equal prosecution of all members of society. But see di Federico (1998), who argues for the contrary. For the ongoing much politicized debate on the reform of procuracy, see The Economist May 18th 2002. The government of Berlusconi perceives the magistrates as left wing and investigations of the government are deemed politically motivated. It is interesting to cite a senior British Judge, Lord Justice Simon Brown referring to Mr. Berlusconi’s attempt to stop Italian magistrates getting their hands on some documents seized by the Serious Fraud Office in Britain. It was a misuse of language, the Judge said, to describe the magistrates´campaign as being for „political ends“, or their approach to Mr. Berlusconi as one of political persecution... the magistracy are demonstrating ... an even-handedness in dealing equally with the politicians of all political parties....“; (The Economist, April 26th 2001). The magistrates complain against political interference following a law suit of the interior minister against Milan’s Chief prosecutor, (Economist, Feb. 14th 2002).


	In this regard see also Dewatripont/Tirole (1999, 2) who write: „It is interesting to note that a recent (September 1995) Supreme Court decision has reinterpreted the Italian constitution concerning the role of prosecutors. Their role has traditionally been akin to that of judges in that they were considered auxiliaries of justice. The new and hotly debated interpretation goes in the direction of more advocacy in prosecution.”


� 	The police may also function as a gatekeeper, depending on the institutional position of it and the relation to the procuracy. In the US and Israel, for example, while the decision to indict rests formally with the prosecutor, the police, in practice, indicts misdemeanor offences. In other words, de iure the police has the duty to report to the procuracy and the procuracy takes the decision of prosecution. De facto though the police may also function as gate-keeper, if it does not pass on information to the procuracy or conducts investigations badly or, as it is the case in the US, need not report if the perpetrator is unknown. In addition, even if the final decision is with the prosecution, lack of investigative efforts by the police may have a significant effect on the prosecution level.  The ability of the prosecution to instruct the police and to ask for further invesitagive efforts will bare on the prosecution level. For the US, see Weigend (1979), 596 and Goldstein (1960). 





	In Norway, policemen are lawyers by education and are submitted the instruction of the chief prosecutor, as part of the police instruction handed by the minister of justice. It is noteworthy that there are countries that until recently did not have a procuracy, but still lived with an inquisitorial system. Chile in 1997 still had the system of an investigating judge, carrying the investigations in secret. This is the ancient Spanish system, which was not changed for 500 years. Bolivia reformed its hitherto inquisitorial system in 1999, by appointing public prosecutors, which are supposed to be independent from the police (i.e. the minister of interior) and other institutions, such as an ombudsman to break the tradition of appointing those judges comfortable to the government. Brazil reformed the procuracy in its 1988 constitution, giving it much more power, leading to more activity in corruption fighting (Economist Sept 14th 2002). 





	Being conscious of these problems, we will nevertheless focus only on the prosecution, assuming for the purpose of this paper that the possibility of influencing the police (the head of the police respectively) as part of the ministry of interior is similar in all jurisdictions, so that we can define it as a constant. This is an important avenue for future extension of the paper.





� 	Weigend (2001, 15) writes: “One possible way of restricting or even eliminating prosecutorial discretion is adoption of the principle of ‘mandatory’ prosecution. This principle, which is still recognized in a number of European systems (in Italy, the prosecutor’s duty to file charges whenever there is sufficient evidence is even enshrined in Art. 112 of the constitution), seeks to ensure the equal application of the criminal law by mandating its full enforcement. The law denies the prosecutor authority to make exceptions in individual cases, thus precluding favoritism or considerations of political partisanship. The source of this principle can be found in the 19th century refomers’ distrust of public prosecutors’ impartiality – at that time, prosecutors were still regarded as obedient servants of the government, prone to abuse their power for political purposes.” 


	Italy still holds on to the strict principle of mandatory prosecution, written in the Italian Constitution.


	Switzerland also holds on to the legality principle on the federal level with an exception for political offences for which the Government (Bundesrat) may abstain from prosecution (Art. 105 BStPO).


� 	In the US this is called screening (“screening... is the discretionary decision to stop, prior to trial or plea, all formal proceedings against a person who has become involved in the criminal justice system”; definition in the National Advisory Commission Criminal Justice Standards and Goals, 17). There are usually no legislative guidelines. Nevertheless, in the US we may find Guidelines, such as the Uniform Crime Charging Standards in California (1974), published by the California District Attorneys Association. There are also US-states, in which guidelines exist but are not published, thus adding to scope of discretion of the procuracy. But even if they are published,  the accused may not plead on these, see U.S. v. Shulman, 24 CrL 2523 (U.S.D.C.S.D.N.Y. 1979) CHECK for overruling


	Instead, there is an open cost-benefit – calculus the prosecutor may do, in which the gain of justice or conviction is weighed against the immaterial and material costs of the trial. If the sum is negative, the prosecutor ends the prosecution, see Weigend (1979), 630.


� 	This possibility exists in Germany (§§ 153ff. StPO). In France, (even if it is not explicitly stated in the French Code of Criminal Procedure) Art. 40 CPP “has generally been interpreted to confer broad discretion on the prosecutor”, see Weigend 2001, 18). In England, a general discretion can be based on Sec. 6.2. of Code of Crown Prosecutors, which states that prosecution in case of any seriousness shall usually take place unless there are public interests factors against prosecution, which clearly outweigh those tending in favor. This use of indeterminate legal terms naturally confers a very broad discretion of not prosecuting certain crimes as e.g. EXECRIMES. In Austria, there was for a long time a strict mandatory prosecution principle, but since 1999, also Austria has given the possibility to the procuracy to withhold prosecution in certain cases.


	The Netherlands have reversed the system of legality and opportunity principle: the opportunity principle is the principle and the prosecutor needs to proove that there is need of prosecution.


� 	Lack of public interest, according to § 153a StPO, was affirmed by the judge in the case of Ex-Chancellor Kohl, who was prosecuted for embezzlement, as the result of a deal according to which Kohl was to pay a sum of DM 300.000 


� 	Weigend 2001, 14: Standards of evidence required for preferring charges are formulated in different ways. A representative formulation might be that of the English Code for Crown Prosecutors, which proposes that charges should be brought only if there is a reasonable prospect of conviction, that is, if conviction is more likely than acquittal (Code for Crown Prosecutors, Para 5).”


� 	For a fiercely ongoing debate in Germany on this point see Roxin (1997), 115f. with examples of non-indictment of procreation between an engaged couple, that used to be a crime in Germany. The legal arguments in favor of this freedom of the procuracy rests on the duty of pursuing justice/truth (§ 160 II 296 StPO). The counter arguments formulated, as could have been expected, by the highest criminal court (BGHSt 15, 155, 159ff.), are based on the doctrine of separation of powers in Art. 92 GG.  According to the court, only the judicial power has the competence to decide on the legal part of punishment in cases of differences of legal opinion. Subsequent to the courts, the procuracy has no discretion to screen the case, § 170 I StPO, for the reason of not deeming a case legally punishable.


� 	See for an illustration on EXECRIMES the case of party financing and tax law in Germany, Bruns, GA 1986, 1.  On the other hand, if a structurally independent prosecution has discretion to act in contrast to past ruling, we might witness a tendency to indict in order to raise the standards expected from the behavior of public figures.  This is the case in Israel in recent years, which brought to a high rate of acquittal of public figures.


� 	For a definition of structural judicial independence see Salzberger (1993) 


� 	The decision not to pursue the prosecution further after indictment needs in some countries the consent of a judge, e.g. in Germany, some states of the US. Nevertheless, the judge normally would agree not to go ahead with the prosecution.


� 	With the exception of those dismissals by the prosecutor which need some act by the offender as a condition for non-prosecution (e.g. a payment or participation in a drug program etc.). In such cases the decision has no legal force unless it receives the stamp of a court. In the US this procedure is called pre-trial diversion.


� 	We may thus differentiate between an initial screening at the time of having knowledge of the deed, screening after hearing and investigation (mostly due to lack of evidence to be found). In the US the indictment decision for federal cases is in the hands of a Grand Jury (5th amendment of the US-Constitution).


� 	This is a common law principle, which therefore can still be found in English and in US-law (nolle prosequi). This institution on federal level in the US needs the consent of the ministry of justice.


� 	This is the case in Germany (§ 172 StPO), where the appellate court reviews the decision. Such is also the case in the Netherlands and Switzerland, whereas in the US and in France there is no such possibility.


� 	In Germany, there is a pre check by the judge before trial whether the proceedings should go forward. The judge can either open proceedings or dismiss the case, § 204 StPO. In France either the juge d´instruction or the prosecutor can dismiss the case (Art. 177, 212 CPP) due to legal or factual reasons. If the decision is made due to legal reasons, it has legal force. If it is made due to factual reasons, it can be taken up at any time. 


� 	Plea bargaining, which has been officially accepted in the US by the Supreme Court in 1970 (U.S. v. Brady 397 U.S 742, 90 S.Ct. 1463 (1970)) has a special importance in the cases of EXECRIMES. In such cases the involvement of the public through jury or constant coverage of the trial by the press may “punish” the accused regardless of the final verdict.   In such cases the advantage for the accused that there is no long trial with public but rather a plea bargaining with a reduced sentence (compared to a guilty verdict in trail) is important  especially for EXECRIMES. The disadvantage is having as a precondition a guilty plea. Nevertheless – being conscious of this „justice market“ the Supreme Court accepts that the accused pleads guilty and denies his guilt in public, see North Carolina v. Alford, 400 U.S. 25 (1970). 





	From an economic point of view it is interesting to note that the institution of plea bargaining makes it possible (for general preventive purposes or just for vote buying) to have drastic penalties de iure, as those get cut to a „just“ level in plea bargaining.


� 	E.g. by not stating certain facts in the indictment which turn a house larceny into a petty larceny („charge reduction“).


� 	In the US, the prosecutor enjoys a de facto monopoly of indictment. The exceptional case is gross breach of duty in which some states provide for the possibility of suspension or dismissal from office. However, these strong means are almost never applied. See Weigend (1979), 612.


� 	As is, for example, the case in England and Norway.


� 	In France, a victim might force the public prosecutor to bring a criminal action if the victim brings a civil action. In addition, the instruction judge (juge d´instruction) might bring an action if the perpetrator is caught in the very act. 


� 	To our knowledge those possibilities are mostly extended in England as not only do citizens but also communal governments have the right to indict. Political considerations do only exceptionally play a role on communal level, but are more frequent on national level – mostly it is argued with national interest of non-prosecution, see Huber (1979) 558.


� 	In Germany there was a public outcry (more than 11000 signatures were collected to protest against the decision) when the procuracy wanted to end investigation of the missing files of the chancellery concerning everything which had to do with the Leuna-case, see Die Zeit 28/2001.


� 	Such is the case is Norway, Spain, Austria and Germany, but without a huge real importance.


� 	Nevertheless, even the supervisory powers of the chief prosecutors have successfully been challenged by their subordinates. The result is an independence of each single prosecutor. For a critique of this, see de Federico (1998), 379f.


� 	In Germany, the minister of Justice has an external right of instruction, § 147 Nr. 1, 2 GVG to the highest prosecutors, the superior (Generalstaatsanwalt) has an internal right of instruction for every prosecutor within his district, § 147 Nr. 3 GVG. 


	In France, the minister of Justice has the right of instruction to the highest prosecutor of the district (Art. 36 CPP) and those to their inferior prosecutors at the lower courts (37 CPP). It is also written in Status de la Magistrature of Dec. 22th 1958 Art. 5: “Les magistrats du parquet sont placés sous la direction et le contrôle de leurs chefs hiérarchiques et sous l´autorité du Garde de sceaux.” (I.e. the minister of Justice). This instruction may only be to indict, but not to inhibit indictment – which is interesting for our focus here, as the crucial question  - prohibition of indictment of public figures could not be enforced (the question is debated in France). A direct order from the minister to low level prosecutors is not possible, just as in Germany.


	France had a reform of the system in 1993, which was intended to limit the discretionary powers of the minister of Justice. To provide for more transparency, he is now obliged to give instructions only in written form.


	There is no right of instruction in the USA and in some Swiss cantons (criminal procedure codes fall in the competence of the cantons). Nevertheless, in the US, in about half of the States where the prosecutor is elected and is deemed to have a political office, the prosecutor has the right of instruction to the assistant prosecutors. In the other half, assistant prosecutors have an independent status similar to that of a civil servant. See Weigend (1979), 594 and Leibinger (1979), 685. 


In Norway, the chief prosecutor is not subject to the minister of Justice but to the king. The reason is to enable the procuracy freedom from direct political influence by the executive, but at the same time to have some constitutional control, see Hansen (1979, 488). There is no solution for the question how to accuse the king of wrongdoing.  In Israel, external control is prohibited, but internal control is possible.  In fact the Attorney General has a right to intervene in every case handled by the prosecution.


� 	The range of control might vary with the reasons of dismissal and the preconditions of dismissal.


� 	In France the Chief prosecutor at the lowest court needs to inform the general prosecutor at the court of appeals every month on the status of proceedings (Art. 35 Alinea 2 C.P.P) which in turn has to report to the minister of justice, especially on the important cases in their district. The same holds true in Germany, where the duty to inform is based on § 147 GVG, which itself states only the right to give instructions. There are internal guidelines on which cases to report, but those are not officially published.


� 	In Germany, the superior (§ 145 GVG) and the minister of Justice (§ 147 GVG) have the right to substitute a prosecutor without being obliged to give any reasons. The right of substitution may be exercised on one single prosecutor or a whole agency. The superiors do also have the right of devolution, meaning they can take the case themselves. 


	The minister of justice in France (contrary to Germany) has no right of devolution or substitution, but within the procuracy, the highest prosecutor has an unlimited right of instruction as well as the right of devolution and substitution. President Chirac, who was mentioned in connection to several accusations, but is, as an incumbent president, immune under Article 68 of the Constitution, was to be interrogated as a witness (!) by a Paris prosecutor.  He was saved from the witness box by the superior of the prosecutor at the appeals court of Paris (Economist, July 12th 2001).


	In Italy, due to the independence of the magistrate, there is neither right of substitution nor devolution of the minister of Justice, only the right of instruction of the superior prosecutor to his substitutes. Nevertheless, the main governing body of the magistrate („Consiglio Superiore della Magistratura“) does contain a political element: it consists of Italy’s President, the President of the Court de Cassation (kind of Supreme court), the procurator-general, ten cross-party members of parliament, and 20 judges and prosecutors elected from themselves.


� 	In Germany that is “Strafvereitelung im Amt", § 258a StGB and “Verfolgung Unschuldiger”, § 344 StGB)


� 	In Germany the prosecutor may remonstrate, i.e. needs to say he deems the instruction illegal (§ 56 Abs. 2 BBG, § 38 Abs. 2 BRRG). If the superior still holds on to his instruction, the prosecutor needs to follow the instruction, unless he would incur a criminal penalty.


� 	See for this reasoning Roxin (1997), 118f.


� 	As it is the case in the U.S. and some Swiss cantons.


� 	In  France, prosecutors are appointed by decree of the President of the Republic on proposal of the Ministry of Justice (without involvement of the Conseil Supérieur de la Magistratur). A similar system exists in Germany but with the specialty that the legislative has also a say. The federal prosecutors are nominated by the minister of justice and approved by the Bundesrat (Chamber of states), § 149 GVG. In the German Länder the regime varies a bit, but the high level prosecutors are still political appointees. 


	In Brazil, where the chief public prosecutor is also a political appointee, opponents have criticized him for shelving cases involving government allies (Economist, Sept 14th 2000).


	In Israel it is the government that appoints the Attorney General. The tradition is that candidate for this post are distinguished academics, senior judges or other top jurists.  When PM Netanyahu attempted to appoint to the office a mediocre lawyer who was his political allay, a public outcry and criminal investigation for breach of trust frustrated this attempt. Criminal prosecution, however, has not materialized.


� 	In Switzerland, prosecutors are elected, but never for a life term. The electorate varies across the cantons: either the citizenry, the government, the parliament, or some kind of mixed system. Prosecutors are seen to have a politically important job.


� 	This is the case in the US, where a great majority of State prosecutors is elected and thus responsible to the people, what is widely regarded as sufficient to control their power, Weigend (2001).


� 	This is the case in the US, see Weigend (1979), 592.


� 	Being a prosecutor in the US is often the stepping stone for taking a political job, such as governor. Prosecutors are normally party members and the party organizes and finances the election campaign for the prosecutor, especially on the east coast and in the cities. Political loyalties – and their consequences on prosecution of party members – are therefore assumed to be a prerequisite of being reelected. See Weigend (1979, 593).


� 	This is the case in Italy, where the „Consiglio Superiore della Magistratura“ acts as self-governing body of the (criminial court) judiciary and the prosecuters. 


� 	In the US those prosecutors who do the major work (called assistant prosecutors), usually enter the procuracy immediately after University. In addition, as these are badly paid jobs, it is considered mainly as a kind of training for two or three years before changing to jobs that are more lucrative. 


	In Italy and France, prosecutors and criminal judges are part of the so-called “magistrature”. They may in both countries change from one job to another. In France they have (after the normal legal education) the same special education in „Ecole Nationale de la Magistrature“.


� 	The status of „politische Beamte“ demands that they endorse and implement the policies of the respective government (§31 BRRG; for the German discussion of the relevance of these issues, see Kientzi (1987), Ulrich (1988), Zuberbier (1988).


� 	As it is the case in France, Italy, Portugal and Spain.


� 	This is the case in Italy, where the Council of the magistracy decides on all matters concerning status, from appointment to retirement. Nevertheless di Federico (1998), 376ff., criticizes this system as promoting „judicial merits“ and also that prosecutors who were long absent from their jobs due to political tasks (such as legislators), are promoted on the basis of a seniority principle. He criticizes also the fact that judges and prosecutors obtained in 1984 the highest salaries, pensions and retirement bonuses in the public service. 


� 	In France, the ministers’ only possibility of dismissal, if instructions given are not followed, is by disciplinary proceedings, but he can opt for transfer or suspension (Art. 43ff. des Statuts de la Magistrature). Contempt of official orders regarding the working on a case is without further requirements a disciplinary offence.


� 	This is the case in France, where the career path of judges and prosecutors is intertwined. But the decision on promotion of prosecutors lies with the minister of justice, who is the superior of all prosecutors. This was the reason, why, following a 1994 reform, the minister of Justice in France was prevented from adopting any decision concerning the status of public prosecutors without an ad hoc advisory opinion, expressed by a newly instituted section of the Higher Council of the Magistracy. See di Federico (1998), 374. As the council has a high standing, it is difficult for the minister to ignore its opinion.


� 	Again, Italy is an exception, see di Federico (1998), 377.


� 	This is especially true in European countries, where prosecutors have the status of civil servants but lack judicial independence. An interesting exception can be found in Italy where the independence of the procuracy is entrenched in the Constitution. The arguments for that arrangement, which were made after World War II, was to avoid the powers of public prosecution being used in a politically discriminating fashion, see di Federico, 375f.


� 	For a general discussion of this problem see Koller (1997).


� 	The possible counter-argument that prosecutors need to be accountable because an investigation might substantially infringe human rights of the accused is unconvincing: In most countries, investigative actions infringing human rights of the accused need to be ordered by a judge. 








