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Abstract

The European Commission has proposed a Directive, which aims at changing the four existing Directives on motor insurance. The first three Directives focused on establishing a single market for motor insurances, the fourth dealt with settlement of claims when the accident took place outside of the victim’s member state of residence. The proposal seeks to review the minimum amounts of cover and to solve some remaining problems, e.g. insuring a car for a temporary stay abroad or importing a car. The proposal also wants to improve the legal protection of victims by no longer allowing exclusion of cover when the victim knew or should have known that the driver was under the influence of alcohol or another substance and by including personal injuries of pedestrians and cyclists in the cover provided by the vehicle insurance, irrespective of whether the driver is at fault.

The paper describes the current situation by sketching the previous four Directives and the differences in traffic liability between member states. The main features of the proposal will be described as well. After that, the proposal will be analyzed from a Law and Economics perspective. First the question will be asked if a fifth Directive is necessary, if harmonization is desirable. After that, considerable attention is spent to the alleged improved protection of victims. It will be argued that the proposal either raises the system costs without improving the legal protection, or that it will likely lead to an increase in the number and/or gravity of traffic accidents.

Introduction

On June 7, 2002, a proposal for a directive from the European Parliament and the Council was presented,
 that seeks to amend the four existing directives on insurance against civil liability in respect of the use of motor vehicles. In this paper, we will give our opinion on the most important proposed changes. The provisions regarding accidents between motor vehicles and pedestrians or cyclists are of special importance.

In the first section, we present a short historical and comparative legal overview of the four former directives and the main international differences in the relevant legal regulations. The second section sketches the main features of the proposed directive. In section three, we discuss to what extent there is a need for the fifth directive and her specific provisions. The protection of the weak traffic participant will be thoroughly discussed in section four.

1. The current situation

Traffic, insurance and civil liability have a lot in common, among other things that it concerns areas in which there exists a great legal diversity within the European Union. Four directives on motor insurance have contributed to harmonization. We will briefly discuss those directives, as well as the for our comment relevant international differences regarding insurance and civil liability law.

1.1 The first four directives on motor insurance

The first three directives from the European Community aimed at establishing a single market in the field of motor insurance.
 These directives introduced an obligation for all motor vehicles in the Community to be insured against civil liability, fixed minimum amounts for insurance cover, made the insurance certificate generally valid throughout the Community, established guarantee funds in all member states that ensured compensation of victims of accidents caused by unidentified or uninsured vehicles and defined the victims who are covered by compulsory insurance. The Fourth directive provided for the settlement of claims when the accident took place outside the victim’s member state of residence.
 The system of ‘green cards’ built by the first three directives did not cover this.

Hence the directives did not intend drastic changes in traffic liability law and in this respect, as it will turn out, the proposal for the Fifth directive aims at harmonization to a much larger extent.

1.2 Differences in insurance law

Apart from the obvious differences like those in regulation about minimum amounts of insurance cover and the relation between insurance and civil liability which is discussed in section 1.3, the differences in insurance law that are most important for the directive are the extent to which national insurance markets are regulated and the way in which the social function of insurances is shaped.

The extent of competition on insurance markets differs greatly. In England and the Netherlands, the market for motor insurances is competitive, but in countries like Belgium and Germany this is not the case.
 The extent of competition not only depends on the possibilities of insurance companies to form a cartel,
 but mainly on national regulation, that for example can restrict the possibilities of premium differentiation. 

Insurances have a social function, because individuals in our risk-society would refrain from all kinds of useful, yet dangerous activities, such as participating in motorized traffic.
 This function would be undermined if activities were no longer insurable, if insurances become too expensive or if the insured cannot rely on the insurance company to pay the agreed amount if the insured event occurs.

Insurance law is not only relevant for the costs of dealing with claims, but can also influence traffic safety. The market process and the social function are very relevant here. First, insurance premiums are a way to pass on the costs of accidents to the motorists. It is conceivable that the motorist does not foresee all kinds of accident situations so that he is not deterred by the prospect of being held liable when causing such an accident. If a juvenile buyer of a sports car is, through the insurance premium, confronted with the statistically expected damage, he might chose a less exciting alternative or he might postpone driving altogether. This will result in safer traffic. Competition on insurance markets guarantees that the costs are indeed passed on.
 Empirical research supports this observation. Interesting is in particular a study of Michael Adams, who suggests that the premium differentiation to which insurance companies in England are forced because of strong competition, indeed can be an important explanation for the small amount of accidents compared to Germany, where strong regulation prohibits such a differentiation.
 Second, some aspects of the social function of insurances make it more difficult to fight the problem of moral hazard. Possible solutions are exclusion of coverage if the contractually agreed care measures are not taken, charging higher premiums as the insured claims more often and using deductibles or excesses, as the Directive calls them.
 The tension with the social function is obvious, because the certainty or the magnitude of the coverage is undermined. On the other hand it is equally obvious that the occurrence of moral hazard is a problem for traffic safety.

1.3 Differences in civil liability law

Several countries have implemented drastic reforms in their traffic law, based on the desire to achieve a better system of compensation for victims and/or a less expensive handling of losses. These reforms consist of the introduction of strict liability for motorists or the partial or total replacement of tort liability by an alternative. This is especially clear in countries that introduced a no-fault system, for example New Zealand and several jurisdictions in Australia, Canada and the United States of America. In a no-fault system, victims are made to buy self-insurance, injurers are made strictly liable and forced to buy liability insurance, or some combination of these two possibilities.

Introduction of a no-fault system seldom leads to a total elimination of tort law. Under threshold no-fault insurance, tort claims are possible if a certain threshold regarding the gravity of the injuries or the magnitude of the financial losses is exceeded. Add-on no-fault insurance exists of compulsory first party insurance, and the victim retains the possibility to sue the injurer. The collateral benefits from the insurance are deducted from the damages, if any.
The Belgian developments are greatly inspired by the French loi Badinter, which gives the victim of a traffic accident in which a motor vehicle is involved the right to compensation against the driver or the keeper of the vehicle, regardless of causation issues. The defense of comparative negligence or of an Act of God are heavily restricted by the courts, which in fact leads to absolute liability. In Belgium, this French example is followed in art. 29bis WAM.
 This law applies to road traffic accidents involving a motor vehicle and it provides that all damage (other than damage to property) sustained by the victim or his heirs resulting from personal injury or death shall be compensated by the liability insurance of the motorist, irrespective of the question of liability.
The German Straßenverkehrsgesetz introduces a system of strict liability in which the keeper of the motor vehicle is liable if during the operation of the vehicle another human being is killed or injured or if goods are damaged. Comparative negligence and Act of God are maintained as important defenses. According to case law, if he is comparative negligent the victim often has to bear a substantial part of the losses himself and under gross negligence, he might have to bear his losses fully.

The legal systems of the British Isles still apply a negligence rule, although in traffic liability it in fact works much like strict liability.

In the Netherlands, several suggestions for reform have been made, but none of them has lead to major adjustments. Two consecutive Justice Ministers have proposed draft bills in which strict liability for the motorist is introduced, with a (very) limited defense of comparative negligence. In the first draft, the defense only applied if the victim intentionally or deliberate recklessly caused the accident, in the second draft this defense was widened to reckless behavior. The protection of the weak traffic participants is mostly formed in case law, for instance through the so called 50%-rule. According to this rule, based on principles of fairness, the driver of a motor vehicle is liable for at least 50% of the losses of a pedestrian or cyclist.

All the treated forms of traffic accident law and the versions of compensation and available defenses have their pro’s and cons, the relative weight of which cannot be determined solely on theoretical considerations. Therefore, especially in the English speaking countries and Quebec, much empirical research regarding the effects of implemented legal changes has been carried out.
 We will treat the relevant research in section 4 of this paper.

2. Main features of the proposal

In the proposal it is argued that the need for a Fifth Motor Directive not only exists because certain aspects of the former directives – such as the minimum amounts of cover – need to be updated, but also because solutions for some problems that arise very frequently need to be provided. The proposal explicitly mentions the difficulties of finding insurance for a temporary stay in another member state or when importing a car that has been bought in another member state. The same holds for motorists who wish to obtain a statement relating to their claim record in order to negotiate a contract with another insurance company. Furthermore, it is proposed to extend the settlement mechanism that is used for claims in respect of accidents which occurred outside the victim’s member state of residence to all accidents, regardless of the victim’s member state of residence. Moreover, special reference is made to the growing demand for motor insurance cover for pedestrians and cyclists.

These considerations lead to fourteen concrete proposals from different importance. Several proposals address technical and administrative issues. For instance, article 1(1a) aims at promoting owners of vehicles with temporary registration plates to find insurance cover in the member state where the vehicle is registered. For accidents in which a vehicle not bearing any registration plate or bearing a registration plate which does not correspond (any more) to the vehicle, in article 1(1b) it is proposed to consider the territory in which the accident took place as the territory in which the vehicle is normally based. Article 1(2) indicates that member states can carry out random checks on green cards, provided that they are non-systematic and non-discriminatory and that they are part of a police control, which is not aimed exclusively at insurance verification. Article 3 deals with permitting branches of insurance undertakings to act as service representatives, in respect of the freedom to provide services. This was already the case for all insurance operations other than motor insurance.

More interesting are the provisions regarding the range and magnitude of the obligatory liability insurance. Article 2 states that the insurance must cover property damage and personal injuries and it provides for a minimum cover of EUR 500 000 per claim for damage to property and EUR 1 000 000 per victim for personal injuries. These amounts have to be reviewed every five years to correct them for inflation. Member states are allowed to determine higher minimum amounts. On the other hand, the option of member states to limit compensation of damage to property in the case of accidents caused by unidentified vehicles is eliminated. Article 4(3) wants to ensure that an insured person who moves to another member state on a temporary basis, whether for professional or private reasons, will not directly or indirectly be deprived of insurance cover. Article 4(4) facilitates insurance of imported vehicles, by regarding the importing member state as the territory in which the vehicle is normally based for a period of thirty days after delivery. The article also proposes to establish an obligation for the insurer to provide the policyholder with a statement concerning his accident record.

Another important point in article 4(4) is the intended extension to all accidents of the mechanism of the Fourth Motor Directive for a quick and efficient settlement of claims. This mechanism is composed of the following elements:

· a right of direct action for victims of all motor accidents against the insurance company covering the person responsible;

· the obligation of each insurance company to appoint a representative in all member states to handle claims;

· a procedure which requires the insurance company of the person responsible for the accident to make a reasoned offer of compensation within three months of the date of the claim in cases where liability is not contested and where the damages have been quantified, or to provide a reasoned reply in case of denial;

· the establishment of information centers responsible for keeping a register containing specific information in order to facilitate the settlement of claims. 

Most attention of commentators and the general public can be expected regarding two provisions specifically aimed at the protection of victims. Article 4(1) provides cover for passengers who knew or should have known that the driver was under the influence of alcohol or any other intoxicating agent. Currently, some member states exclude these passengers from cover. Article 4(2) is in our opinion the most controversial provision of the proposal. It states that personal injuries suffered by pedestrians and cyclists in accidents involving a motor vehicle must be covered by the vehicle insurance. This cover under the compulsory insurance of the vehicle should apply, irrespective of whether the driver is at fault.

In section 4 of our paper it will become clear that the provision in article 4(4) stating that, in order to provide full protection for the victims of motor accidents, member states should not allow excesses to be relied on against an injured party, is also relevant in this context. Only in exceptional cases in which it is permitted by the directives, e.g. to prevent fraud, excesses are allowed.

3. Do we need a Fifth Motor Directive?

A comment on a directive inevitable starts with the question whether there is a need for harmonization. Uniformity of law is not a priori desirable and the way in which the most important aspects of the matter under investigation is regulated in countries like Australia, Canada and the United States of America turns out to differ from jurisdiction to jurisdiction.

Generally speaking, harmonization of legislation is advisable if it improves the functioning of the internal market and consequently of competition, if it lowers transaction costs in transnational movement, if it avoids a ‘race to the bottom’ of legal protection, if it prevents the occurrence of negative externalities between states or if there are economies of scale in accomplishing legislation.
 It will be clear that the relevance of these arguments diverges.

The arguments concerning the race to the bottom and the negative externalities are hardly relevant for our topic. Insurance companies do not have special incentives to locate in countries with a low level of protection of policy holders nor do member states have a motive to shift costs on to other countries (as they more often do in environmental cases). Relative low amounts of cover can have a (weak) negative externality in the sense that a foreigner can experience the drawback of it, but does not profit through a low premium.

A number of the changes proposed by the Commission do help to improve the functioning of the internal market. This is obvious for the insurance cover during a temporary stay in other member states (which improves the free movement of people), the insurance cover of imported vehicles (which makes it easier to profit from price differences between member states) and the statement of the insurance company concerning the accident record of the insured (which makes it easier to change insurance company).

Other proposed changes contribute to lowering transaction costs. These costs are lowered if, among other things, more clarity about the content of the law is achieved. The provisions regarding temporary registration plates and vehicles without (correct) registration plates contribute to this clarity. Transaction costs are also lowered by the regulation on service representatives, because now it is no longer needed to found subsidiary companies, which are independent corporate bodies and therefore are not subject to the existing prohibition, to perform the activities. A very important aspect regarding transaction costs is the way in which claims are dealt with. The proposed extension of the mechanism of the Forth directive for a quick and efficient settlement of claims to all accidents can be very helpful in lowering the transaction costs.

It is less clear whether the provisions regarding cyclists and pedestrians, who hardly have a transnational effect, will on balance have a positive effect. The problem is above all, that attempts to establish a cheaper processing of claims by attributing the damage to the (insurance company of the) motorist can lead to more accidents, because the care incentives of the cyclist or pedestrian are reduced.

Opposite to the arguments in favor of harmonization there are arguments for diversity. The best legal rule can differ from country to country, depending on, among others, the extent to which traffic behavior is influenced by social norms, criminal traffic law and the degree in which it is enforced, the intensity of cyclist and pedestrian participation in traffic, et cetera. This observation seems to question the last remaining argument in favor of harmonization – economies of scale – but there is more to be said about it. More and mainly empirical research is needed concerning the optimal measures regarding accidents between motorists and ‘weak’ traffic participants.
 Possibly, considering the scientific requirement to gather a huge amount of diverging data, this research can best be carried out on a European level. In the next section it becomes clear that it concerns a complicated matter, when we extensively discuss the desirability of a ‘better’ protection of cyclists and pedestrians.

4. Protection of the weak traffic participant?

According to the proposal, accidents are much more often caused by motor vehicles than by pedestrians and cyclists (in our paper, from now on we will talk about cyclists only, but everything also applies to pedestrians). Whoever is responsible for the accident, cyclists usually suffer more in accidents involving motor vehicles. The situation of cyclists who are involved in accidents not caused by the driver differs a lot from one member state to another, as became clear in section 1.3 above. With the proposal, Parliament and Council want to reduce these differences. Concrete, in Directive 84/5/EEC the following provision should be added:

Article 1a

The insurance referred to in Article 3(1) of Directive 72/166/EEC shall cover personal injuries suffered by pedestrians and cyclists as a consequence of an accident in which a motor vehicle is involved, irrespective whether the driver is at fault.

According to consideration (14) of the proposal, the cover under the vehicle’s compulsory motor insurance does not prejudge the civil liability of the cyclist or the level of awards for damages in a specific accident, under national legislation.
 Consideration (18) states that in order to ensure due protection for the victims of motor vehicle accidents, member states should not permit excesses to be relied on against an injured party. The idea that passengers should no longer be excluded from insurance cover because they knew or should have known that the driver of the vehicle was under the influence of alcohol or of any other intoxicating agent at the time of the accident, is also proposed with reference to the protection of victims. It would not be legitimate to discourage persons under the influence of intoxicating agents from driving by reducing the insurance cover for passengers who are victims in motor accidents.

The proposal does not state whether the liability insurer of the motorist can take recourse against the (insurer of the) cyclist. Both allowing and forbidding recourse leads to problems in the proposal, which will be analyzed in the rest of this section. This analysis suggests that it is questionable if the proposal serves the goal of protection of victims, be they cyclists or passengers of a drunk driver.

4.1 The situation where recourse is possible
The personal injuries suffered by the cyclist are covered by the compulsory motor insurance of the motorist. This proposed change can only lead to a better protection of victims if the cyclist without the proposal would not be compensated. In countries with a regime of strict liability (e.g. France, Spain and Greece) or with a system of traffic insurance (e.g. Belgium, Finland and Sweden), the proposal does not improve the situation of the cyclist.
 In situations where the motorist was at fault for which he can be held liable, the proposal in principle also does not contribute to the protection.
 Only in situations where there is a regime of negligence and where the motorist was not at fault or where he does not bear full liability because of a fault of the cyclist, the proposal can leads to enhanced protection. The following analysis regards these situations.

The proposal does not mention a right of recourse for the insurance company of the motorist on the (insurance company of the) cyclist. An argument in favor of assuming that such recourse is nevertheless possible, is the consideration that the proposed changes do not determine the civil liability.

Whenever an accident happens which involves a motorist and a cyclist and for which the motorist is not (fully) liable because it is caused by a third party, an Act of God or the cyclist himself, the liability insurer of the motorist has compensated the personal injuries of the cyclist while subsequently it turns out that the motorist was not liable for these losses. The liability insurer can then take recourse on the liability insurer of the third party or on the first party insurer of the cyclist. So in the end, the liability insurer of the motorist only compensates the injuries of the cyclist in case the motorist is liable. Whenever the accident is caused by an Act of God or a fault of the cyclist, the first party insurance of the cyclist bears the losses, and if a third party has caused the accident, his liability insurer pays.

The proposal therefore does not lead to different outcomes, but it raises the system costs.
 After all, additional recourse procedures are needed to reach the outcome where the party who has caused the losses, bears them. Estimates suggest that the costs of recourse are substantial and can mount up to 30% of the total amount for which recourse is taken.
 It would have been less costly had the losses directly been claimed from the third party or the first party insurer of the cyclist. Of course, in cases where the liability insurer of the motorist refrains from recourse these high costs are avoided, but then the motorist, through higher insurance premiums, pays for losses that in fact should have been borne by another party.

4.2 The situation where recourse is not possible

The fact that the proposal does not mention the right of recourse can also imply that recourse is not possible. The consideration that the measures are proposed to enhance the protection of the cyclist as being the weakest traffic participant strengthens this view, because the possibility of recourse would frustrate the financial protection.

If recourse indeed is not possible, in the end the motorist pays for the personal injuries of the cyclist through his insurance premium, irrespective of whether the motorist is liable. A change in the cover of the compulsory motor insurance brings about a situation that, as far as the financial consequences of personal injuries of cyclists are concerned, amounts to strict liability without a defense of contributory or comparative negligence, although the civil liability system formally remains unchanged. The only fraction of the losses for which civil liability still is relevant, are the losses sustained by the motorist. However, as the proposal itself already considers, these losses are often small compared to the personal injuries of the cyclist.

The proposal introduces as it were a hybrid form of no-fault insurance. Ordinarily, a no-fault system exists of compulsory first party insurance for victims or compulsory third party insurance for the motorist, who is made strictly liable.
 The proposal also introduces compulsory third party insurance, but it formally does not alter the liability system. However, due to the lack of recourse, the underlying liability system has become irrelevant: the motorist always pays the losses.

An advantage of no-fault systems is that victims generally receive compensation sooner than when they have to use the civil liability system.
 A huge disadvantage, as is argued in different empirical researches, is that the no-fault system frustrates the preventive effects of liability. The prospect of being liable, according to the theory, provides the motorist with incentives to take due care (and under a regime of strict liability also to restrict the activity level), while the prospect of not receiving full compensation when being at fault induced the cyclist to behave careful.
 According to theory, no-fault systems lead to more traffic accidents than the civil liability system, and the more the no-fault system replaces the liability system, the more serious this effect will be. Elisabeth Landes has analyzed this in her well-known article from 1982.
 Her research suggests that the introduction of no-fault leads to an increase in the number of fatal accidents, and that the magnitude of this increase depends on the extent to what the no-fault system has replaced the civil liability system.
 Moderate restrictions of civil liability have lead to an increase in the number of fatal accidents of about two to five percent, while more severe restrictions have lead to an increase of about ten to fifteen percent.

Some subsequent researches support Landes’ conclusion,
 others contradict it or criticize the method of investigation used by Landes.
 Dewees et al. in their important book from 1996 conclude that empirical research does not give an unambiguous answer to the question if introduction of no-fault leads to more accidents. What can be concluded is that, unless the insurance system provides additional financial care incentives, no-fault will probably lead to more accidents and more traffic fatalities.

In 1999 Devlin does not analyze, like the previous researchers, whether the introduction of no-fault influences the number of accidents, but the severity of the accidents. It turns out that the introduction of no-fault lowers the possibility that the victim suffers minor injuries, whereas the probability of suffering more serious injuries increases.

The most recent research is by Cummins et al. It re-examines the empirical data from the United States and it improves existing research on some points. The authors not only distinguish between states with or without a no-fault system, they also analyze whether the extent to which this no-fault system eliminates civil liability influences the number of accidents. Their results corroborate the conclusions of Landes, Devlin and McEwin that the introduction of no-fault leads to a significant increase in the number of fatal accidents.
 The authors explain the diverging results of other analyses by referring to the more sophisticated estimation approach they themselves apply. They take into account that the introduction of no-fault can be a endogenous factor and they incorporate more alternative explanatory variables, such as the annual snowfall (in inches) in the different states and the rural interstate miles driven as proportion of total vehicle miles driven.
 They agree with the conclusion of Dewees et al, that it is possible to limit the decrease in prevention that is caused by the no-fault system by providing adequate care incentives through the insurance system.

The problem with the proposal of the European Community in this respect is, that it is not possible to provide the desired incentives through the insurance system. As we have described in section 1.2, it is important that the insurance company is able to link the premium to the care measures taken by the insured, to use deductibles and to divide the insured in smaller groups. However, the liability insurer of the motorist is not able to influence traffic behavior of the cyclist through the premium, because the motorist pays the premium. According to consideration (18) of the proposal it is not allowed to use deductibles, so this incentive mechanism is also lacking. Finally, it is impossible to divide the population of cyclists in smaller risk categories through the insurance premium of the motorist.

4.3 Is the weak traffic participant better protected by the proposal?

Sections 4.1 and 4.2 have shown that the proposal is problematic. If the liability insurer of the motorist can take recourse on the first party insurer of the cyclist, protection of the cyclist is not improved but the costs of the compensation system rise significantly. These costs will be passed on in the insurance premium, with the result that the cyclist will bear these costs himself. If recourse is not possible, a special form of no-fault is introduced. Empirical research indicates that such a system will lead to more traffic accidents, unless the insurance system takes over the incentives from the civil liability system. Since this is not the case in the proposal, it is to be expected that more cyclists will be involved in traffic accidents. Again, protection of the weak traffic participant is not improved. Therefore, irrespective of the possibility of recourse, the proposed extension of the cover of the compulsory liability insurance does not improve the position of the victim.

Does the proposal to no longer exclude passengers from cover when they knew or should have known that the driver of the vehicle was under the influence of alcohol or of any other intoxicating agent at the time of the accident improve the position of the victim? We very much doubt this. According to the proposal, this point of the directives has to be clarified along the lines of the doctrine established by the Court of Justice in the Ruiz Bernáldez case.
 In this case it is considered that a contract regarding compulsory insurance is not allowed to state that the insurance does not cover the losses of third parties caused by the insured vehicle if the driver of the vehicle was under the influence of alcohol. However, the proposal concerns a special group of third parties, namely passengers who knew or should have known that the driver was under the influence of alcohol or of any other intoxicating agent. It is precisely this group that can very easily reduce the statistically expected damage, in contrast to random other traffic participants. They can try to convince the driver not to drive, which will lower the accident probability. If the driver is not convinced, they can decide not to go along with him. This will lower the possible losses in case an accident happens, because there will be fewer victims then. By excluding this group from cover, they are theoretically given an incentive to act as desired, which is also in their own best interest. Whether this group in practice also reacts this way, is a matter of empirical research.

Besides this theoretical argument, the Ruiz Bernáldez case itself also proved an argument against the proposal. It is explicitly considered that the insurer is allowed to refuse cover if the victim has created the situation himself. As example is mentioned the situation where the victim has taken place in a vehicle from which he knew that it was stolen. It is not clear why this should be any different for persons that knew or should have known that the driver was under the influence.

Finally, it should be noted that the proposal uses the term ‘victim’ very easily. It sees for instance on a cyclist who is involved in an accident. However, in a situation where the motorist has acted according to the rules and the cyclist has, by acting negligently, caused the accident, it is questionable whether the cyclist should be regarded as the victim. Especially if the motorist himself has suffered losses, it is reasonable to regard him as the victim, and the cyclist as the injurer. The fact that the cyclist generally will suffer more severe losses than the motorist does not change this.

5. Conclusion
The proposal for a Fifth Motor Directive contributes to clarifying some questions regarding previous directives, to the insurability of vehicles and to the international handling of claims. The advantages are less clear on the most noticeable point of the proposal, namely the desire for better protection of pedestrians and cyclists. For the moment it is not clear why this issue should be harmonized and, more importantly, research in countries that have adopted some form of no-fault insurance suggests that it may lead to adverse effects regarding traffic safety. The only argument in favor of harmonization might be the economies of scale that can be gained if large-scale empirical research is conducted first, to determine the optimal legal relationship between the motorist and the weak traffic participant. However, it remains to be seen if the conclusion of such research would support the proposed directive.
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