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Judges are able and experienced men who                                                                                                                    know too much to sacrifice good sense to a syllogism (Oliver Wendell Holmes) 

Rule Based Legal Systems as a Substitute for Human Capital.
 Should Poor Countries Have a More Rule Based Legal System? 

A. Introduction

A judicial system can be based more on standards or more on rules.
 A standard based system delegates decision making power from the central authorities to the judiciary and in case of regulatory law to the lower levels of the bureaucracy. A rule based system concentrates more power at the level of government and parliament or other central decision making authorities. It is argued in this paper that in poor countries there are various arguments for having a more rule based legal system than in rich countries. The argument for this result stressed in this article derives from the capital labor ratio in developing countries, which is lower than in rich countries. This argument also pertains to the ration of human capital and labor. It is a well established theorem in development economics that the efficient choice of technique in poor countries is less capital intensive than in rich countries. If this insight is related to the choice of judicial technique it leads to the preference of more centralized judicial systems in developing countries as compared to industrialized countries. The reason is that a centralized legal system (as any centralized system in which resources are allocated) can do with less human capital than a decentralized system. It is also contended, that with the transformation from a poor to a rich country the efficient degree of decentralization increases.

B. Rules versus Standards

 Rules are those legal commands, which differentiate legal from illegal behavior in a simple and clear way. Standards however are general legal criteria, which are unclear and fuzzy and require complicated judiciary decision making. A speed limit whose violation leads to a fine of 100 $ is a rule, whereas a norm for car drivers to „drive carefully“ whose violation leads to damage compensation is a standard. In the latter case the legal norm leaves open what exactly the level of due care is and how the damage compensation is to be calculated
. 

The principal choice between rules and standards has to do with the relative size of the various costs associated with the formulation and enforcement of legal norms. There are systematic factors, which affect the relative cost of rules and standards. One of the first and most important contributions to the matter of rules versus standards is the work by Judge Posner, who has identified the central efficiency implications.
 His main contention is that standards may have lower initial specification costs, but they have higher enforcement and compliance costs than rules. For instance, promulgating the standard „to take reasonable care in all matters" is extremely easy and does not generate any cost at all. However, applying this standard in practice would generate significant costs for both judges, who have to determine whether the defendants have complied with the standard or not, and for the defendants, who have to determine what level of precaution is necessary to escape liability. In the case of precise rules, the relative size of costs is exactly vice versa. Judge Posner concludes that the desire to minimize total costs should be the dominant consideration in the choice between precision and generality, that is between rules and standards.

While the central efficiency consideration is analytically straightforward and intuitively appealing at an abstract level, the choice of legal form between rules and standards is difficult to resolve in most real cases at a rather specific level. This can, however, be questioned. Precise rules can be administrated easier and with less cost than vague standards only if the lawmaker does not try to differentiate too much and arrives at rules with many exceptions and exceptions from exceptions. Such a complex rule based system can also easily lead to contradictions with equally precise rules from neighboring fields of the law. A rule based system must be precise and simple. Otherwise, both the costs of rule administration can be higher than for standards. Economically speaking, such rules are inferior techniques below the production possibility curve.

Many scholars thus argue that decisions between rules and standards should be made on a case-by-case basis. The choice between rules and standards becomes even harder when we take into account that a whole set of clear rules that individuals have to comply with under optimal circumstances - for instance, what needs to be done to make a product safe - can be more complex and more expensive to draft and interpret than a broad standard which simply requires those affected to take due care. 

An important insight brought up by Kaplow may substantially help decide when to use rules and when to use standards and has to do with the extent to which the law should be given content before individuals act (rules) rather than waiting until afterwards (standards).
 Since the cost of specifying a rule is initially greater than for a standard, but results in savings later on when individuals must determine how the law applies to their contemplated behavior and when judges must apply the law to past behavior, it follows that the relative advantage of rules lies in situations in which there will be frequent application of the rule and the incidence of adjudication may also be frequent. As a result, the central factor influencing the desirability of rules and standards is, to a great extent, the frequency with which a law will govern conduct. If a specific mode of conduct will be frequent, the additional cost of designing rules - which have to be borne only once - are likely to be exceeded by the savings realized each time the rule is applied. Examples are fact-based situations that occur frequently in the lives of many people such as traffic laws, the computation of compensatory damages, safety regulations, the interpretation of tax related matters etc. In contrast, standards are more efficient when the behavior subject to the law is more heterogeneous and uncommon. Of particular relevance in this respect are laws for which behavior varies greatly so that most relevant scenarios are unlikely ever to occur. Determining the appropriate content of the law for all such contingencies would be very expensive and, in many cases, simply a waste.

Another important aspect is that the degree of preciseness in legal statutes defines to a large extent the division of labor between parliaments on the one hand and the judiciary as well as the bureaucracy on the other. A law consisting of rules leaves little or no discretionary power to those who administer it. And a law consisting of imprecise standards delegates the refinement of the standard to the judiciary and the bureaucracy. If parliaments have little knowledge about what a reasonable standard of care is, they are well advised to delegate these decisions to courts. Courts, or better the system of courts, can then learn in a decentralized way. Gradually, by way of many different court decisions, which become unified by supreme court rulings, the imprecise standard is gradually transformed into more precise rules. If this division of labor works, one would expect more standards in the written laws and more rules in judge made law. This mechanism however requires a civil service and a judiciary which is well trained to cope with unstructured decision situations and has the skill and the information to  arrive at precise and efficient decisions on the basis of unclear rules.
 It is argued in this article that this requirement is often missing in many developing countries and that moreover it would be too costly and a waste of resources to create those conditions under which this requirement could be obtained.

C. Reasons for the superiority of rules over standards in developing countries

The legal system and in particular the adjudication in developing countries is often criticised for  several shortcomings, which can be at least partly reduced by using more rules rather than standards.

1. Rules can reduce court delays due to complex decisions

Court delays are often substantial in developing countries. These have been analysed by Buscaglia for Latin American Countries
. In India it takes not seldom 15 years from the first filing of the case to the final decision of the  Supreme Court. Such delays increase the costs of using courts for conflict resolution. They reduce the parties’ demand for court services and can in extreme cases lead to a court crisis as the demand for court services might grossly diminish (Buscaglia). Parties must then resort to private adjudication and alternative conflict resolution and self help. Or they are left with uncompensated damages, have to restrict themselves to self enforcing contracts or circumvent market solutions which are too costly to enforce. The complexity of substantive law is one important reason for court delays. If it can be reduced by rules, which are easy to administer this would have a positive impact on the number of court decisions per period and per judge or legal decision maker. 

In India court delays, which resulted almost to an exclusion of many tort victims, were a main motivation behind introducing the so-called consumer redressal courts. These courts were introduced in 1987 to give consumers an easy and quick protection in cases of  damages from faulty or hazardous products. The first court decision in these courts has to be taken within 120 days and legal procedure is based on some simple legal principles. Most noteworthy in this respect is the introduction of strict liability for all cases which are eligible for these special courts. As the economic effects of strict liability are often equivalent or even superior to those of negligence (if a damage is unilateral and could not be influenced by the victim), there is a strong reason for developing countries to base large parts of tort liability and consumer protection law on strict liability rather than on negligence.

2. Rules can reduce corruption

The use of imprecise standards, which give ample space for discretionary decisions creates additional possibilities for corrupt behavior in countries where corruption of government officials and the judiciary is a problem. If for instance the use of all toxic substances is forbidden there is more ample space for corruption of officials without a complete list containing all theses substances, thus leaving the decision to sort out what is toxic to the official
. If an official turns a blind eye to the use of a substance which is on a list, his corrupt behavior can be much easier monitored than a standard which leaves the definition of toxicity to the official himself. This holds for many other administrative legal norms, such as import and export restrictions, safety regulation, food and drug control, regulation of banks and capital markets. The same holds for the rules of property, contract and tort law. A corrupt judge who adjudicates a tort law based on strict liability has less space for corruption, as his behavior can be easily examined by outside observers. He is therefore subject to easier monitoring and critique than in a system, which requires subtle arguments to arrive at the legal decision. For the same reason per re rules which apply without the possibility of a defense by the defendant might be preferable, as any defense, as for instance an efficiency defense in antitrust cases, might lead to decisions which are obscured for an outside observer and therefore might widen the scope for willful decisions of administrators and courts. 

3. Rules allow for the concentration of human capital

The use of imprecise standards in legal texts and their superiority over rules is often defended on the grounds that the central authority lacks the information to set a good rule and that the administration of the rule should be left to the decentralized system of court decisions. Take again the negligence standard. A rule would precisely describe the conditions under which a tortfeasor has exercised a reasonable level of care. This cannot be done by parliaments drafting a legal text. It has to be left to the courts who collect and process information in many categories of damages. Many courts in different places collect and process information in a decentralized process of learning. On the basis of this information the highest courts eventually arrive at unified rules. Thus the legal norms, which might be very fuzzy at the beginning, become more and more precise by way of precedents set by the higher courts. And the fuzzy legal command to act carefully is then transformed into a long list of precise prescriptions related to various categories of damages.  This decentralized learning and with it the gradual transformation of imprecise standards into precise rules is regarded as one of the major advantages of the court system in which judges have ample space for decisions. Very much like the decentralized market the decentralized court system can then collect and process much more information than any individual. And even though a law starts with a set of imprecise rules and with legal uncertainty, the standards are gradually transformed into rules by way of adjudication, and legal certainty prevails.

But this system might not work very well, if the decision makers have little information or little expertise or if they are not well trained for taking complex decisions. This might very well be the case in developing countries, where information is more difficult to obtain and human capital is much lower than in developed countries. The learning process of a judiciary might then be too slow, legal uncertainty prevails over too long periods and the result is not a gradual shift from standards to rules but a long-lasting uncertainty for those who are obliged to obey legal norms. 

This adverse effect is further enhanced, if the optimal rule changes over time as a consequence of technical and social changes. If new technical developments make a rule inefficient, the court system again has to start learning. This increases the degree of  legal uncertainty until the results of the learning process again reduce it. In such a system of changing technique and changing social modes a decentralized court system, which learns only at a very low pace must on average produce a higher degree of legal uncertainty with all its adverse effects than a system with a well trained judiciary used to take complex decisions and arrives at a high speed of learning. For this reason the idea of decentralized learning by the court system has much less appeal for developing countries which cannot spend the same amount of resources for the training of judges. A legal system, which allows judges to take routine decisions which require little information processing might be a more appealing system for developing countries.   

C. The Limits of Rule Centralization 

1. Inflexibility of Parliamentary Decisions

If it is true that in developing countries court decisions should be based on relatively simple routines, i.e., on rules, and that the scarce and highly powered human capital should be concentrated in making rather than administering these rules, the question arises whether parliaments can do it.

Parliamentary decisions are not very flexible. Consequently precise rules, which get outdated due to economic, technical and social changes must either lead to hectic parliamentary activity or they become inefficient, and petrified over time. In the latter case legal simplicity and legal certainty prevails over time, but other adverse effects of outdated legal rules aggravate over time. 

It is therefore advisable to include more rules into statutory laws as long as they can be expected to serve their purpose over a long period. Take for instance the rule of the German Civil Code that a minor below seven years of age is incompetent to conclude contracts, or the rule in the German Civil Code according to which the heir acquires possession with the death of the person who leaves an inheritance. These are examples of rules for which it is very unlikely that they become obsolete after a short while. 

But other rules are subject to frequent changes, for instance health and safety standards, auditing rules or rules regulating industries and professions. It is unlikely that parliamentary activism can lead to a set of rules which are both easy to administer and can be frequently changed over time. For these areas of the law parliamentary centralism is not a viable alternative to the shortcomings of  the decentralized system of adjudication in developing countries.   

2. The Role of Standard Setting Agencies and Organizations

The choice of the legal system is however not necessarily between parliamentary inflexibility and legal uncertainty if optimal rules are subject to rapid changes. Very often precise rules are set by government agencies and public or private organizations. They define health and safety standards, quality standards or auditing rules. These rules are often very precise. Such organizations are often much better equipped to set standards than the judiciary as they work beyond legal procedure, use experts, form task groups who can process much more information than a judge or jury can do in the courtroom. Such rules might bridge the gap between the necessary vagueness of many parliamentary standards and the necessity to arrive at a sufficiently high level of legal certainty at the court level. If it takes too long for courts to transform standards into rules courts might use such rules instead of judge made rules. 

The legal significance of such rules is however often ambiguous and they differ from country to country. In a civil liability case such a behavioral norm, defined by a government or a private organization can have different status:

-It can simply serve as a legal opinion in the court proceedings. If the defendant has violated the rule set by a private or government agency, the judge is free to deny damage compensation, and if the defendant has not violated the rule he is free to grant damage compensation. This is the case for most quality and safety standards, which are often set by private non-profit organizations in Germany, such as the TÜV (Technischer Überwachungsverein) or the DIN Committee (Deutsche Industrienorm). The agency standard has no legal status even though its practical importance might be very high. 

-It can serve as a starting point in a legal dispute. In the United States the violation of auditing rules of the ASS is used as a prima facie proof .

-It can bind the court in the sense that the rule is regarded as a specification of a more vague standard set by the parliament.
 

One would expect that in developing countries with their scarcity of human capital the role of such rule setting organizations is more important and the legal significance of their rules should be higher than in high-income-countries. In such central agencies the work and knowledge of highly trained experts can be used to guide court decisions if the legal standard of parliamentary law is – and has to be - too imprecise to serve as a good guideline for the judiciary.  This concentration of human capital can serve as an intermediate technology before the knowledge and quality of judges across the whole country is increased to such a level as to entrust the transformation of rules into standards fully to the decentralized system of learning by the judiciary.

Moreover such an approach could be easily supported by projects of development assistance. Whereas it would be a too costly enterprise to improve general legal training and training of justices and civil servants in countries like India or China, it would be possible to greatly improve the quality of private, half private and official standard setting institutions in such countries. And this activity would greatly improve the quality of the legal system, if such standards became binding or had at least a prominent place in adjudication and administrative practice. It would even be possible to concentrate such activities in international organizations such as the WHO or the FAO. Such rules could be used in more than one country.  

1. Obligatory Presentation of cases to the court of highest instance and binding commentaries

Another method of increasing the degree of legal centralization without overburdening parliaments are obligatory presentations of open legal questions by a court of  first instance to a court of high instance. Again human capital could be concentrated. The Prussian "Allgemeines Landrecht" of 1794 for instance was aimed at being so precise as to allow a clear deductive and syllogistic decision of every case on the basis of the legal norms laid down in the statute. For those – supposedly - few cases which were in the eyes of a lower court judge not clearly enough laid down in the statutes of the law, the lower court was obliged to present the question to a Royal committee of highly trained legal experts (königliche Gesetzeskommission).
 

Such a provision, as compared to the procedure, which leaves the decision to address a higher court to the parties, leads to a quicker transformation of statutory standards into judge made rules.

A related method of legal centralization are commentaries to the interpretation of statutory norms which are binding to the judges who use them. Such commentaries could be compiled by a small group of highly trained lawyers and have a binding character without overburdening the process of parliamentary lawmaking.

4. Parliament law and judge made law from an interest group perspective

Advocating more precise rules by parliaments and standard setting agencies and rejecting the decentralized learning process by the judiciary as too complicated for many developing countries disregards the findings of the positive theory of regulation. Regulatory laws are often not in the public interest because influential interest groups can induce parliaments to enact statutes in their favor. The same is true for standard setting organizations, whose standards are often biased with respect to industrial interests. Legislation might  be influenced by corruption and by the interests of the state bureaucracy. The judiciary, however, cannot easily be influenced by interest groups. Even if parts of the judiciary are corrupt, the eventual outcome of the decentralized learning process of the judiciary is more difficult to push into a certain direction than decisions of parliament.

The development of judge made law might therefore lead to superior solutions as compared with parliamentary law independent of all considerations regarding the division of labor between parliament and the judiciary and the different knowledge and expertise of judges and members of parliament. This can be shown for Germany by two examples. The supreme civil court (Bundesgerichtshof) has developed a set of very subtle and efficient rules regulating privacy and intimacy vis-à-vis the yellow press. The house of parliament would not have arrived at similar solutions especially due to interest group pressure of the large publishing houses. They blocked any parliamentary initiative in the 1950s. It was only then that the courts took an active part in shaping privacy rules. The second example relates to the rules of labor disputes and strikes. No government would have liked to initiate such a law and taking the risk of antagonizing either labor unions or employers associations or both. Consequently labor disputes are regulated by way of judge made rules, rules which contribute substantially to the relatively low number of labor disputes in Germany.

Shifting rule making more to parliaments might aggravate these problems of interest group influence - an adverse effect which has to be traded off against the gains of more precise parliamentary rules.

D. A Model of Standards versus Rules dependent on Human Capital Endowment

In this model a loss function (L) is minimized. Let W1 be the total wealth generated by an economy in which legal rules exist, which are costly to specify and to administer. Let W2  be the wealth of the same economy, if  miraculously efficient allocation of resources is reached without costly institutions such as legal norms. Then 

W2>W1 and W2-W1=L

W2  is constant. W1 and consequently L are dependent on different variables. It is assumed that the only costs of  a legal norm are costs of human capital (training of judges, civil servants and legislators) and that L depends on the following variables:

h: amount of human capital allocated in the legal system

r: costs of one unit of human capital

a: share of human capital used for specifying a legal norm (a([0,1])

(1-a) share of human capital used for administering and adjudicating a legal norm

 n:frequency of use of the legal norm

p: preciseness of the legal norm, p([0,1]

The legal system consists of two levels, the higher and the lower level. At the higher level legal norms are formulated and at the lower level precise commands are given on the basis of these norms. In the model it is therefore assumed that the citizen who follows the legal norm can always precisely know ex ante whether he violates it, not because the legal norm is clear, but because the judicial and administrative practice has clarified it.      

The legal norm formulated at the higher level can have any degree of preciseness from a vague standard to act "reasonable" to a medium or higher level of precision. In the latter case the lower level only has to compare the legal command with the facts of the case and take a syllogistic decision. In all other cases the lower level has to add some preciseness to the legal norm by way of interpretation of the norm. The preciseness of the legal norm (p) formulated by the higher level can vary from zero to one (p([0,1]). The preciseness of the legal norm at the lower level of the legal system is therefore always 1.

The legal system is endowed with human capital. h is the amount of human capital, r is the cost of one unit of human capital. Total human capital is distributed between the higher and the lower legal authorities. A quota of a is allocated at the higher level and a quota of (1-a) at the lower level. a([0,1].

Given any endowment of the legal system with human capital (h) the human capital at the higher level is ah and at the lower level is (1-a)h. The competence of decision making at each level increases with the level of human capital ah and (1-a)h respectively. Competence means the ability to collect and process relevant information for decision-making. What interests here is  not the absolute competence but the relative competence of the higher level vis-à-vis the lower level. A measure of the relative competence is the ratio of human capital available for one decision on the higher level to one decision on the lower level. The human capital endowed for specifying one legal norm under consideration is ah. The human capital endowed for taking one decision on the lower level is (1-a)h/n. n denotes the frequency with which the  norm is used. This leads to a measure of relative competence of the higher level.
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From this it can be seen, that the relative competence of the higher level increases more than  proportionately with a for any given n and increases proportionately with n for any given a. If a increases, decision-makers at the higher level can reduce costs, when they  include more information into the legal norm they specify, i.e., when they make it more precise and when decisions at the lower level are taken with less information and therefore become more syllogistic. Consequently with every increase of a the efficient preciseness of a legal norm must increase. (The same holds for an increase of n).

The loss function can now be written as

L=L(p*(a), h, n, r)

The following graph shows the relation between a, p* and the resulting loss (L).
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In this diagram the human capital endowed in both sectors of the legal system (h) is held constant, whereas a, the quota of human capital at the higher level can range from zero to 1. Each level of a is associated with an optimal level of preciseness (p*). p is that level of preciseness, which minimizes the total loss for a given value of a.  For each p* related to a particular a there exists a loss (L). L must have a minimum in the range [0,1] of a.  It is plausible to assume that L is u-shaped and has an interior minimum, i.e., that neither an absolutely precise norm nor an absolutely vague norm can minimize losses. The minimization of L thus yields an optimal preciseness of the norm p** and an optimal quota of human capital in the higher level of the legal sector (a*).

Now h is changed. If h increases, the total loss curve must either shift downwards as a result of the higher competence of both levels of the legal system or it must shift upwards because this effect is offset by increasing costs of h. If this shift is parallel, the optimal levels of  a and p remain unchanged by a change in h.  

However we believe, that with more human capital the optimal degree of centralisation of the legal system must decrease. We follow the observation of Hayek and his school that the competence of a higher level to collect and process information is principally limited. The following graph illustrates this. The loss (minus the costs of human capital) (L-rh) can be reduced by allocating human capital at the higher level (dotted line) or at the lower level. In both cases this reduces costs. But at the higher level these costs cannot be reduced below a minimum level (bc). Such a limitation does not exist for the endowment of the lower level with human capital. This, however, does not mean that it is always efficient to decentralise decisions, because capital endowed at the central level reduces costs for all eases whereas it reduces only the costs per case, if capital is endowed at the lower level. Strictly speaking, the graph holds only if there is only one case to regulate.
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The following loss function reflects the above mentioned properties. It denotes the loss 


Here c is the loss, resulting from norms for which no human capital was endowed, bc is the loss, which cannot be reduced by more human capital at the higher level (b((0,1)). The term p*(a) is replaced by a, meaning that p*=a.  Differentiating L with respect to a and solving the first order condition for a yields the optimal a.

If an interior solution exists for a*  between zero and one, it follows that da*/dh is negative, if the nominator of (2) is positive. The condition for this is that n>1. The optimal preciseness of the legal norms must then decrease if the human capital in the system increases. 

Differentiating the loss function with respect to human capital yields



The first part of the right side of (4) is negative. The first order condition leads to an optimal h, which decreases with r, the costs per unit of human capital. 

Differentiating a* with respect to n yields


The optimal preciseness of legal norms increases with the frequency with which the rule is used (n) , given n>1. This is in line with previous research on rules and standards. 

The optimal preciseness of legal norms decreases with the overall economic development. In a low income country the capital labour ratio is low and capital is scarce in relation to labour. This leads to high costs of capital, including human capital. In the course of economic development capital is accumulated, the capital labour ratio is reduced and the cost per unit of capital decreases. Thus the efficient endowment of the legal system with human capital increases. This makes less centralisation of the human capital and less precise legal norms more efficient. 
Proposition 1:The efficient degree of legal centralization as expressed by the precision of legal norms decreases with the endowment of the legal system with human capital and in a broader sense with the overall economic development. 

Proposition2: If institutions such as the legal system reduce losses for society, poor countries should be expected to have a more centralistic and consequently a more rule based system than rich countries. 

Proposition 2 points to the fact that here it is implicitly assumed that possible efficiency gains are realised, and that coordination failure and strategic behaviour of agents are not important enough to block the evolution of efficiency enhancing legal institutions. This is certainly questionable.


E. Some evidence from constitutional texts and from legal history

1. The length of the constitution as a function of human capital

If an efficient legal system is more centralized in poor than in rich countries because it is endowed with less human capital and for that reason concentrates human capital at the top of decision making, and if there is some drive toward efficiency of the legal system there should be empirical underpinnings for such a proposition. This is however not an easy task. Empirical data are almost completely missing on this subject. 

Nevertheless one empirical finding can be presented here, which supports the proposition, even though it is quite tentative. We have collected 60 constitutions from countries with different levels of economic development and tried to find out whether the endowment of these countries with human capital influences the length of the constitution. i.e., the number of words of the constitution. The idea behind this is the following:

A rule based law can be assumed to have more words than a standard based law regulating the same topic. If the aim of the legislator is, to restrict discretion, and if consequently the law is more precise the legal text should be longer other things being equal. Thus the number of words can be used as a proxy for the degree of preciseness of a law. If this is a valid assumption, it should also hold for constitutions
. The reason for choosing constitutions was, that they can be retrieved from the internet in English or Spanish language for a large enough number of countries. If the text of the constitution was not available in English, the number of words was converted by a conversion factor, calculated from the Treaty of Rome, which is available in various languages (for the data see Appendix).

Three predictors were introduced. the per capita gross domestic product (average 1980 and 1997) from world bank data (GDP) and the tertiary school enrolment (average 1980 and 1996) as proxies for the human capital in the legal, political and administrative sector of the economy (EDUCATION)). The expectation was, that these indicators should correlate negatively with the number of words of the constitutions. Also a dummy (FREEDOM) was introduced to correct the calculation for constitutions in undemocratic countries or in countries without rule of law. The idea behind this is that in such countries one would expect short constitutions, which give discretion to the government or the ruling oligarchy. The information for this dummy was taken from the indices of freedom house (See appendix). Whenever the total sum of values for civil liberties and for political rights exceeded 7 the country was labeled with a 0, otherwise with a 1, the latter standing for rule of law and democracy. In the equation the number of words were converted to a logarithmic scale. We did not try to introduce other factors, which influence the choice between rules and standards. For instance, the legislator chooses precise rules if it assumes that the basic ideological and value orientation of the judiciary is hostile to its targets, or if public choice constellations or particular constellations of the political system influence the principal choice between rules and standards. This is, however, defendable as long as such influences are normally distributed. They then reduce the R squares but not the efficient estimation of the parameters of the equation. In the regression we get 

LNWORDS=a0+a1GNP+a2EDUCATION+a4FREEDOM

The following results were obtained.

	
	
	t-value

	Constant
	9,4
	51,9

	GDP per capita (Beta coeff.)
	+0,06
	0,31

	Tertiary Education (Beta coeff.)
	-0,39**
	-2,0

	Freedom (Beta coeff.)
	0,31*
	-2,2

	
	
	

	R Square
	0,13
	

	Adjusted R Square
	0,08
	

	F-value
	2,7
	


** estimated at 99 percent significance level

*   estimated at 95 percent significance level.

FREEDOM and EDUCATION have the predicted positive and negative sign and the parameters are highly significant. The parameter of the per capita income has a non-predicted sign but is insignificant. However, the correlation coefficient between GDP and LNWORDS is negative. The tertiary school enrolment seems to be a better indicator for human capital than the per capita income and is a much better predictor for the length of the constitutions. 

Other calculations were also run taking (non-logarithmic) absolute values for the number of words or taking logarithmic values for the gross national product or using a freedom index directly rather than in the form of a dummy variable or using quadratic functions for certain variables. But the result is always basically the same. The multiple R-square of the above estimate is not high, but very high R-squares are normally only found in time series analysis not in cross country studies, as all the cultural and regional differences are reflected in the residuals.  One can therefore tentatively conclude, that the precision of the constitutions in the sample of 60 constitutions decreases significantly with the level of higher education (and increases with the level of freedom and democracy). This supports the basic proposition of this paper.  

2. Findings from legal history research

Another method to empirically underpin the proposition of this paper is to look at findings of legal history research. Rich countries were poor at some time in their history and consequently their endowment with human capital was low. One would therefore expect that those countries had a legal system which was cheaper in absolute terms and which was also more rule based and could be easier handled by untrained and even illiterate people.

We can present some findings from legal history research - especially in Germany -. Rich countries were poor at some time in their history and consequently their endowment with human capital was low. 

a. Inconclusive evidence in pre-modern societies

However, if one looks at the laws in primitive societies or in early civilizations the finding is ambiguous. On one hand one finds case based law, which seems to be predictable. On the other hand legal decisions are often extremely flexible and related to the particular circumstances of the case. Anthropologists and historians have stressed the flexibility of  law in primitive societies
 and its orientation to the individual case. This has been observed in the law of African and Oceanic tribes
 as well as in the early legal history of Germany. During the late antiquity Germanic tribes developed the “leges barbarovum”, very precise and seemingly simple catalogues of damage compensation.
 However, between the 9th and the 12th century  written law in Germany lost authority. It was forgotten and not used.  The judges seem to have decided case by case and treated every case as a special case without resorting to any statutes or written law
. It has been argued that this flexible case orientation mirrors the social and economic conditions in small village societies or face-to-face societies, where everybody is in a long term relationship with everybody else, pointing to the necessity of compromise rather than to the adoption of rules. Legal disputes and decisions in such societies should take into account the particularities of the specific ongoing relationship between the plaintiff and the defendant. If so judges acted more as intermediaries to keep a relationship mutually beneficial rather than follow or even setting a rule. 

On the other hand there is also evidence that the law in early civilizations was more rule based and syllogistic than modern law. The codex Hammurabi or the codex Mani define legal norms and their consequences in an extremely precise and case based way. The same holds for rules of proof of evidence. 

In Roman law the Praetor acting at the high level of the system but not the judex had the power to take decisions on the basis of vague norms. It also seems that early Common Law was more rule based than today and that decisions on the basis of vague standards -if possible at all- could be made only at the highest level of the  legal system, i.e., by the king himself, who delegated it later to the court of equity. For instance a written credit contract was normally signed and sealed. When the debtor repaid the debt the seal on the document was broken. This served as an irrefutable evidence that the loan was repaid. In case the seal was not broken any evidence, however conclusive, that the debt was repaid was disregarded, leading to a double repayment by the debtor. Only by way of addressing to the king in person or later to the centralized court of equity could the debtor overcome this formalistic rule by resorting to vaguer standards of justice and fairness
. This hierarchical division of competencies can also be found in Roman law, where the praetor but not the judex had the authority to use vague concepts of equity and fairness. From this one can deduct that high expertise and diligence were concentrated at the higher level of the system.

All in all, however, the evidence in early civilizations seems to be inconclusive. Very rigid rules, which economize on the costs of the adjudication of a case, are found, as well as flexibility for the individual judge or decision maker, which eases a mutually beneficial outcome in small communities. These findings contradict proposition 2 of the last section, which seems not generally to be valid in societies in which the law aims more to solve individual conflicts rather than to provide a legal framework for anonymous markets and interactions.   

b. Development from rules to standards in modern European law

The picture changes, however, if one looks at European states during their period of transition from village societies to modern market economies, in which cities grew, an increasing part of the national product was produced for a market and national economies evolved. This covers the period from the late 16th to the late 19th century and the age of mercantilism. It is marked by two outstanding legal developments, the rise of regulatory law (Polizeyrecht) and a state bureaucracy on the one hand, and the codification of other legal materials especially civil law on the other.

"Polizeyrecht" or politeia law evolved in Europe since the early 16th century. It regulated many areas of live hitherto either unregulated or regulated by local custom or law. In the 16th and 17th century many countries such as Sweden, Denmark, German states, the Netherlands, Spain, Italian states issued statutes regulating personal and economic activities
. Also in England comparable statutes were introduced
.  These rules were related to commerce and to the conservation of decent behavior and traditional but eroding customs and differences in social ranking. Economic regulation was related to price and interest rate caps, zoning and building regulation, pharmacy, dikes and schooling regulation, forest and fire-fighting regulation. These laws can be regarded as predecessors of modern regulatory law.  Social regulation pertained to avoidance of luxury, including smoking and imitating lifestyles of noblemen (e. g., limits on the number of guests, alcoholic drinks, plates and musicians at funeral ceremonies or wedding parties or prohibition of wearing golden jewellery for non-noble people). These police statutes were not always
 but typically precise to the ridicule, if seen from today’s perspective. In a South German "Polizeyordnung" fish was forbidden to be sold on the fishmarket if  it was below a certain size. The policemen controlling this ban were given poster pictures of fishes with the original minimum size of the species
. They compared the size of the fishes on sale with these poster pictures. 

The explanation for such regulatory furor is often that in the emerging absolutist state the princes did not want to share power with their civil servants and administrative officers. But an alternative explanation is that this degree of preciseness could substitute for the low endowment of human capital on the working level of the public administration.  

This substitution effect can be illustrated by way of an example. In contemporary societies parents alone decide on the first names of their children. The child’s name should reveal the sex of the child and the name should not violate the wellbeing of the child, the latter being a vague standard. The registration officer has thus to take the decision whether fancy names like Yahoo, Souvenir or Mickey Mouse are acceptable from this point of view. To take a good decision the officer has to develop an expertise on what factors influence the wellbeing of a child and how these factors are related to a particular name. More than 200 years ago many European countries had a different rule. The parents could pick a name from a closed list. The registration officer had only to check whether the given name was on the list. His level of expertise could consequently be much lower
. The costs of administering this rule are obviously cheaper in terms of human capital. It should however also be pointed out that such a rule is not necessarily preferable in a poor country, given the fact that it was often misused to label members of minorities, who were confined to a small subset of names.

The codifications of the 18th and 19th century provide another example of rule based law, which was aimed at leaving no discretionary power  to judges in general and to judges of lower instances in particular. It was even at times forbidden to write commentaries to the law, because every decision should be deducted from the legal text by way of pure syllogistic deduction. The "Preussisches Allgemeines Landrecht" (ALR), enacted 1794 after decades of  drafting, had more than 19.000 articles, four times more than the modern civil code and the criminal code of Germany taken together. In the early codes any standards were regarded with the utmost distrust by the lawmakers. If a judge had doubts about the interpretation of the ALR, he had to ask a royal commission for an authoritative interpretation.  The authors of these codifications were aware that not all cases could be solved by way of deduction from the legal text, but they tried to make the law as crystal clear as possible and to have the solution of all future cases contained in it as far as possible.

Again the predominant view among legal historians is that the high level of preciseness in the codes was driven by the strive for power of the absolute Monarchs, who made and enacted the laws by decree and did not wish to share power with the administration and judiciary. It was also contended that to transform a judge into a lawmaker would endanger political and economic freedom, as judges who received their salary from the state were never fully independent
. But again an alternative explanation might be that this concentration of decision power at the central level of the legal system was a substitute for human capital at lower levels.   

Legal centralization in Germany faded away during the 20th century. It seems to be little disputed that in the 20th Century legislators in Germany more often than before resorted to standards, and that the supreme courts increasingly used vague standards for the interpretation of the law. It is a well established fact that between 1890 and 1930 the German civil courts changed substantially their jurisdiction and based it on standards and not –as before- on rules. In a famous and often quoted book by Hedemann (1933) on "Die Flucht in die Generalklauseln - Eine Gefahr für Recht und Staat" (The escape into general clauses, a danger for the law and the state), this development was first described and criticized
. Hedemann refers to the vague standard of the "Exceptio Doli Generalis" in contract law. This exception from the rule based formality of the civil law was according to Hedemann seldom used in practice until the end of the19th century. It was never used by the Reichsgericht (Supreme court) during the first 17 years of its existence after 1879, and only ten times during the first 30 years. But after the year 1900 jurisdiction became "overflooded" with its use
. This development can be shown for other standards in the German civil code as well, whose importance was originally very limited but later became predominant in many fields of Civil Law 
. Large fields of the law, in which the legislator remained inactive, were newly developed by judges, such as labor law, antitrust law, housing law, copyright law and corporation law by resorting to the interpretation of vague standards. Section 242 BGB (bona fides), originally a norm to deal with some exceptional cases, became an important legal principle of German contract law.  This development was deeply regretted by some prominent scholars who criticised the “firesword in the judges’  hand
” and exclaimed "The law has ceased to be the norm for judicial decisions" and "The law is dead, long live justice"
. The German constitutional lawyer Carl Schmitt criticised this development as a "tyranny of values" (Tyrannei der Werte). With this he meant a development, in which judicial decisions on the basis of vague norms and values replaced more and more the orientation of the judiciary on the legal text and the will of the legislator
. It is noteworthy in the context of this article that this development took place in Germany during and after its rapid transformation to an economically advanced country.

The negative attitude towards standards in Germany, which was prevailing in the 1920ies has changed.  Today the flight into general clauses and vague standards by the legislator himself is praised by practical men like the former president of the supreme administrative court, Horst Sendler, who sees in it a necessary element of flexibility of the law in a modern society
, in which often the legislator should not do more than to define the direction of the law and give some concrete examples. A good example of such a "modern" law is the AGB-Gesetz, the law regulating the use of standard term contracts (now incorporated in the BGB). Basically this law consists of a number of different case groups which are precisely described on the one hand and a vague concept of fairness  which is used to decide the bulk of cases.

There is therefore some conclusive evidence that at least in some European states the law of modern times was rule based at the beginning and later on developed to a more standard based system, in which far reaching decisions are made by the administration and the courts. These findings support proposition 2 of the last section. 

These findings have some remarkable parallels with research results on economic development in historical perspective. Especially Alexander Gerschenkron argued that in the early phases of their industrialization, the lack of human capital and especially of entrepreneurial skill was substituted by centralist institutions which concentrated power at a center stage of the economic system and directed the economy from above. The more backward a country was, the greater was the part played by central institutions to provide new industrial firms with entrepreneurial guidance. Gerschenkron argues for instance that the centralist mercantilistic system on the European continent, often denounced as a system of „fools by fools“ by classical political economy, cannot be understood without interpreting it as a substitution for a more decentralized economic system whose agents have better skills. In this system economic decision making was based more on power of the central state rather than on the wealth of individuals
. 

Substitute institutions for entrepreneurial skill, however, must - according to Gerschenkron - not necessarily be central governments. They can also be large and powerful banks, as was the case in 19th century Germany after the unification. Human and entrepreneurial capital was accumulated in banks which provided individual firms with sometimes coercive guidance from above
. According to Gerschenkron it is only in more advanced  phases of the economic development that centralist institutions become an impediment rather than a promoter of economic development. It could be argued that this is the case with law too.

It is also noteworthy in this respect, that Nonet and Selznick arrive at a similar observation on the development of law
. They postulate three phases of the law, prebureaucratic, bureaucratic and postbureaucratic. In the prebureaucratic phase rules are “unstructured and unsystematic”, in the bureacratic phase rules become codified and “blueprints for action”. Delegation is limited. In the post bureaucratic phase law becomes “mission oriented and flexible and rules are subordinated to purpose, strict rule- boundedness is avoided decision making is problem centered and based on broad delegation
.

F. Final Remarks

It is argued that a rule based legal system which concentrates decisions at the center of the state might be an economic answer to the lack of human capital. It is also shown that legal centralism and the use of precise rules was an ideal of lawmaking in many European countries in the era of their early capitalist development and that especially in Germany legal centralism faded away in the course of history. One possible interpretation is that in early market systems the preciseness of legal rules, which leads to concentration of human capital for the specification of rules might be a substitute of legal and administrative skills at lower levels of the administration and judiciary. 

This paper therefore, advocates the use of precise rules whenever they can replace vague legal standards without too much loss of efficiency in poor countries. In high income countries the vagueness of legal norms is often an advantage for the legal system, as the information needed to transform vague standards into precise rules is collected and processed in a decentralized decision making process by courts (and agencies) which learn at many places and optimize the system by judge made rules. This process of transforming vague standards of parliamentary law into precise rules, however, is a (human)capital intensive technology, as it needs a highly qualified judiciary and civil service across society, which can deal with complex decision situations. The same argument holds for the administration enforcing regulatory law. 

The scarcity of human capital should lead developing countries to concentrate their highly trained legal experts in a more centralized way than in high-income countries and to have a larger proportion of judges and bureaucrats, who can take decisions on the basis of simple routines and clear rules. This is the analogue of concentrating the physical capital stock on labor intensive products and technologies in developing countries. 
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Appendix, Dataset

	name of country
	number of words of the constitution

	gross domestic product per capita - average 1980, 1997

	dummy for rule of law

	tertiary school enrolment - average 1980, 1996


	1. Albania
	4017
	1546
	1
	0,08

	2. Algeria
	20140
	3690
	0
	0,10

	3. Argentina
	12984
	7950
	1
	0,32

	4. Armenia
	8962
	1721
	1
	0,21

	5. Australia
	11905
	14560
	1
	0,56

	6. Austria
	27939
	15790
	1
	0,35

	7. Azerbaijan
	14730
	1130
	1
	0,21

	8. Bahrain
	8429
	18619
	0
	0,21

	9. Belarus
	9618
	3537
	0
	0,42

	10. Belgium
	13832
	16445
	1
	0,42

	11. Bolivia
	15897
	2101
	1
	0,20

	12. Brazil
	42473
	5080
	1
	0,12

	13. Bulgaria
	11322
	3160
	1
	0,28

	14. Cambodia
	6880
	941
	0
	0,01

	15. Canada
	4535
	16540
	1
	0,74

	16. Chile
	27249
	8325
	1
	0,21

	17. China
	11420
	1790
	0
	0,04

	18. Colombia
	39368
	4895
	0
	0,14

	19. Congo
	11841
	1050
	0
	0,01

	20. Croatia
	10107
	2310
	1
	0,24

	21. Denmark
	6260
	16669
	1
	0,37

	22. Eritrea
	6860
	598
	0
	0,01

	23. Ethiopia
	13640
	371
	0
	0,01

	24. Finland
	13033
	14385
	1
	0,52

	25. France
	7764
	15965
	1
	0,38

	26. Germany
	24549
	21260
	1
	0,36

	27. Greece
	22356
	9235
	1
	0,30

	28. Hungary
	12156
	5455
	1
	0,20

	29. India
	56762
	1095
	1
	0,06

	30. Indonesia
	10477
	2190
	1
	0,08

	31. Iran
	16423
	4611
	0
	0,09

	32. Ireland
	15043
	13145
	1
	0,29

	33. Italy
	11510
	1450
	1
	0,35

	34. Japan
	5408
	1645
	1
	0,37

	35. Luxembourg
	5744
	15057
	1
	0,45

	36. Madagascar
	9471
	850
	1
	0,02

	37. Mauritania
	7292
	1370
	0
	0,03

	38. Mexico
	29262
	6485
	1
	0,15

	39. Mongolia
	8059
	955
	1
	0,19

	40. Morocco
	4842
	2455
	0
	0,09

	41. Namibia
	23817
	4095
	1
	0,12

	42. Netherlands
	10124
	15090
	1
	0,40

	43. Norway
	8057
	16760
	1
	0,44

	44. Paraguay
	24676
	3155
	1
	0,10

	45. Peru
	17077
	3710
	1
	0,24

	46. Philippines
	21904
	2805
	1
	0,30

	47. Poland
	20736
	4855
	1
	0,21

	48. Russia
	13287
	3187
	0
	0,43

	49. Singapore
	35993
	17390
	0
	0,24

	50. Slovakia
	12485
	5769
	1
	0,20

	51. South Africa
	32017
	6135
	1
	0,12

	52. South Korea
	9236
	8030
	1
	0,37

	53. Spain
	18080
	11155
	1
	0,37

	54. Sri Lanka
	27482
	1660
	1
	0,04

	55. Switzerland
	16129
	19115
	1
	0,35

	56. Thailand
	41255
	4085
	1
	0,18

	57. Tunisia
	4023
	3780
	0
	0,10

	58. Uruguay
	8678
	6955
	1
	0,23

	59. USA
	7970
	20845
	1
	0,69

	60. Zambia
	28374
	860
	0
	0,03


Correlation Matrix

	
	WORDS
	EDUCATION
	GDP
	FREEDOM

	WORDS
	1,00
	-0,26
	-0,14
	0,11

	EDUCATION
	-0,26
	1,00
	0,76
	0,42

	GDP
	-0,14
	0,76
	1,00
	0,37

	FREEDOM
	0,11
	0,42
	0,37
	1,00
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� O.W. Holmes, The Common Law, quoted in B. Schwartz, 1993, Main Currents in American Legal Thought, p.392.
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� The differentiation between rules and standards overlaps with the distinction between conditional programming (Konditionalprogrammierung) and target program using (Zielprogrammierung). But it is not the same, if the orientation of the judiciary or the administrative service on targets leaves little discretion. But generally speaking, target program using by law also delegates competences to the lower level of the judicial and administrative system. Also the differentiation between norms and principles (Alexy) overlaps without being the same. Alexy differentiates between legal norms of high and low degree of generality. This is, however, not congruent with “precise” and “vague”. Thus, the norm that everybody enjoys religious freedom is on the one hand fairly precise, at least not very vague and it is on the other hand of high generality. The norm that an imprisoned criminal has the right to propagate his religion to other inmates is also precise, but of low generality. (See R. Alexy, Theorie der Grundrechte, Frankfurt 1986, p. 73).


� Epstein has proposed to base the legal system of the USA on a few, altogether seven principles. His proposal has some similarities with the ideas of this article. However, Epstein’s book is directed against modern interventionism like product liability or environmental liability. This article, however, remains silent with respect to the efficiency of the interventionist state and to modern development of civil liability. R. Epstein, Simple Rules for a Complex World, Harvard University Press, 1998.


� Thomas S. Ulen, Standards und Direktiven im Lichte begrenzter Rationalität, in Ott/Schäfer (Eds.): Die Präventivwirkung zivil- und strafrechtlicher Sanktionen. Tübingen, 1999, pp.346-380. 


� R.A. Posner, 1998, Economic Analysis of Law (5th edition), New York.


� L. Kaplow, 1992, Rules versus Standards, An Economic Analysis, Duke Law Journal, pp. 557-629. A number of points can also be found in the prior analyses by I. Ehrlich/R.A. Posner, 1974, An Economic Analysis of Legal Rulemaking, 3, Journal of Legal Studies, pp. 257-286, and C. S. Diver, 1983, The Optimal Precision of Administrative Rules, 93 Yale Law Journal, pp. 65-109.


� It should be pointed out here that legal norms which are too vague can violate the principle of democracy and can therefore be unconstitutional.


� In a recent paper Judge Posner, too, suggests that the adoption of a system of relatively precise legal rules may help create the infrastructure required to enhance a modernizing nation’s economic prosperity. See R. A. Posner, 1998, Creating a Legal Framework for Economic Development, World Bank Research Observer, vol. 13, 1. Similar results are presented in a paper by C. W. Gray, 1997, Reforming Legal Systems in Developing and Transition Countries, Finance and Development, vol. 34, 3, pp. 14-16.
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