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In this paper, I explore some of the limits to freedom of contract in family law.  My aim is to ascertain the useful extent of applying contract analogies to marriage, cohabitation and family dissolution.  Broadly, I regard equitable intervention in marriage contracts to reflect a status-based approach.  Neither status nor contract provides a perfect base from which to consider questions like cohabitees' obligations upon separation, or settling up after divorce (ancillary relief). 

After a recent period of emphasizing contracts (Brinig 2000; Cohen 2002) there may currently be renewed academic interest in taking a status view of marriage (Ellman 2001).  The continuing nature of the debate may also be seen in the courts by contrasting contract-emphatic cases like Marvin 
 with the proposals covering marital and non-marital relationship breakdown contained in the recent American Law Institute's Principles of the Law of Family Dissolution,
 which largely takes a status approach.  The analysis that follows suggests that status can be a vehicle for protecting sub-group interests, as well as promoting the public interest.  Contract can be helpful in promoting individual welfare but is unlikely to be a comprehensive vehicle. One way to examine the points raised is to treat them as addressing the limits to contract in the area of family law. 

Contract in Family Law
Contract analogies have been important throughout the history of modern marriage.  At a simple level, people have no difficulty in discussing 'the marriage contract' and there is much evidence of older practices involving the cementing of family links through marriage.  An example of the latter is easily found in Queen Victoria's success in marrying off her offspring around the crowned heads of Europe in an attempt to pacify the continent.  To this day the Statute of Frauds requires a writing for contracts entered into in contemplation of marriage, which at least suggests that the marriage itself may be consideration for some severable bargain.  In general though, these observations indicate a set of social relations involving reciprocal promises, of which only some may be severable and enforceable in contract law.  The history of marriage is essentially that of a social relationship governed by laws.  Moving towards a contract-based approach, where one could largely privately set the obligations, would be a new departure.


When one examines the rules governing the formation of marriage, it is true that there are several aspects that mirror contract law, e.g., marriages are void for illegality and are voidable for fraud and duress.  Just as in contract, any misrepresentation must strike to the heart of the marriage to be material.
  Marriage-specific common law and statute nonetheless governs formation across the common-law jurisdictions.  One cannot marry if already married, although only the limits of circumstances constrain the commercial contractor from providing the same service to several parties.  Prohibition of same-sex marriage is another illustration of an external constraint on formation for which it is difficult to find a parallel in commercial contracting.         


The same reflection, that contractual elements are highly constrained, follows from the study of divorce law.  Most jurisdictions allowing divorce have focused on equitable distribution in giving ancillary relief, which tends to mean paying attention to the assessed needs of the economically vulnerable separating spouse (usually the ex-wife).  In jurisdictions like California, where community property rules prevail, there is still a (remote) possibility for intervention on equitable principles (e.g. he gives money to his mistress, reducing marital property, ahead of the break up).  Even during the recent past in common-law jurisdictions where equitable distribution implied taking close account of the lifestyle lost by the 'breached against' spouse, this taking into account typically did not require the linking of damages to fault and so was not a true contract-damages approach.
   Nor was fault quite the same thing as breach, although there was a considerable overlap.  Falling out of love was not a fault, but arguably was a breach of contract, whereas infidelity was an actionable fault but might not have been a breach (e.g., in an 'open marriage').


Two developments in family law have led to a recent growth in interest in contract.  First, courts across US jurisdictions have recognized a limited application of contract law in the areas of prenuptial agreements, marital agreements, and agreements covering cohabitation.  Secondly, a number of writers have argued that a failure to recognize contract principles has caused divorce courts to take poor care of the interests of economically vulnerable ex-spouses, particularly those of older divorcées (Dnes and Rowthorn 2002).     It is worth briefly reviewing these developments before considering several difficulties with the contractual approach.


From the 1920s onwards, US courts have recognized the validity of prenuptial and marital contracts, defining the obligations of parties in the event of dissolution. Virginia was the first state to adopt the Uniform Premarital Agreements Act 
, which is now followed by a total of 24 states. The traditional common-law view (still the position in England) was that premarital and marital agreements covering divorce were not enforceable, although agreements covering death (particularly in relation to wills) were acceptable.  Recognition of prenuptial and marital agreements requires that they not be unconscionable, that the parties had independent legal advice, and there was full disclosure of assets.  Recognizing states continue to follow the common-law position that there should be no contracting over day-to-day, and especially over intimate, aspects of marriage.  Furthermore, the common-law rule that one cannot contract out of a statutory obligation applies, and especially restricts the ability to contract over child support.
  The main point here is that the permitted use of contract is within firm constraints, although the same might also be said of commercial contracts.


The moves following Marvin
 to give contractual definition to the obligations of cohabitees upon dissolution of their relationship essentially treated partners as though they were deliberately avoiding marriage.  Normal parameters of contract law were applied to ensure that contracts were freely entered into and were sufficiently definite so as to suggest an intention to create a legal relationship.  The approach contrasts with the ALI approach of comparing cohabitation to marriage. In a contractual view, the partners are treated as independent adults with capacity to contract, although they are not permitted to contract away from statutory support obligations nor permitted to contract over intimate details. Issues in the case law revolve around whether implicit trust-type property rights can augment express agreements in settling up.  Cohabitation can be seen as liberating partners from more status-set bonds and as part of a movement towards customizing marriage, i.e., as associated with freedom of contract. 

A highly influential academic case for applying a contract analogy to marriage considers the incentive structure from preserving marital expectancy compared with other approaches, e.g., those based on need, to settling up after divorce (Cohen 2002; Brinig and Crafton 1994; Dnes 1998).  There is indeed a risk that rules of dissolution that allow individuals to make support promises on entering marriage that can be subsequently reneged upon will lead to opportunistic behavior.  There are also difficulties with the approach: obvious ones to do with assessing fault and breach of contract, and possibly also the over insuring of the economically weaker party.   These issues are considered in detail in the following section.

'She Gave Him Her Best Years'
Lloyd Cohen (1987) has made a powerful argument that to avoid encouraging opportunistic divorce the equivalent of expectations damages should be awarded to the fault-free party in a divorce.  Cohen is particularly concerned with the fate of women entering traditional marriages, for which modern 'no-fault' divorce law gives poor support.  Traditional marriage is characterized by an asymmetry over the timing of 'investments' made by the man and woman.  The woman invests in child raising and home building early on and expects, under a regime of fault-based divorce, to remain with her husband enjoying the family income and home over the long term.  He is freed of domestic responsibilities to build up a career that will yield high earnings later on in the life cycle. Cohen observes that males can more readily remarry in middle age than can women.

Such marriages are subject to possible 'post-contract opportunism' after the introduction of no-fault divorce, which does not tie alimony and property division to fault.  It is now possible for the man to tire of an older wife and scoot off to a new relationship without maintaining the promised life style, providing courts do not require the payment of expectations-based settlements.  Divorce settlements based on need, for example, may make divorce 'too cheap' and lead to such a 'greener-grass' effect (Dnes 1998).
    Such an approach can also make divorce too cheap from a female perspective, if she tires of him and perhaps has another relationship in mind.  That could happen if 'need' indicates that she keep a high proportion of the assets, and there are insufficient other assets under the control of the male to allow him to keep the marriage sufficiently attractive to her - a 'black widow' effect not considered by Cohen.


The greener-grass effect cannot happen in a (contract) regime based on expectations damages and fault-based divorce, with fault interpreted as breach of contract.  Possibly, the parties will agree to divorce because the change will increase the welfare of one while the other has his or her welfare at least maintained.  Alternatively, one party will force a divorce but will be required to maintain the value of promises made to the other party, and would only do so in anticipation of being better off as a result. This reflection has caused Alan Parkman (2002) to argue in favor of what amounts to a specific performance requirement in marriage, i.e., the move to a regime allowing divorce but only by consent.


If opportunistic divorce can occur following the introduction of no-fault divorce, it could destabilize marriage more generally.  Women might avoid marriage if they felt they would be vulnerable to greener grass later on.  The avoidance could take the form of delaying marriage to make a career investment that would act as self insurance, giving her something to fall back on if a marriage did not work out.  An implication of Cohen's 'best-years' analysis is that under a fault-based regime awarding expectations damages, traditional marriages would be associated with the male providing full insurance to the female against marital breakdown.  One question that may be asked is whether it is always desirable for the male to insure the female fully.  That might be one extreme result but there may be other situations that are also of interest.  


Finally in this section, it would not be possible to suppress opportunistic divorce by returning to any no-fault divorce regime that has yet been seen in the common-law countries.  First, there is a difference between fault and breach of contract and we would need to see a focus on breach: thus, it could be seen as a breach to file for unilateral termination of marriage, although this is regarded as a non-fault ground in much modern law.
  Furthermore, as argued above, fault was not traditionally linked to alimony.  Men, typically controlling the family finances, were not allowed to divorce wives for fault and throw them as a burden onto public relief.  Rather, they might "have their freedom" but at a price.  Unless zero alimony and loss of a claim against the husband's property followed for wife's breach of contract, we should expect some black-widow effects.               

Relational Contracts

A further recent development is the application of more sophisticated views of contract to marriage.  The view of contract in relation to marriage discussed above could be most readily associated with Macneil's  (1978) definition of classical and neoclassical contracts.  A classical contract has a well-defined set of obligations and penalties for non-performance, whereas a neoclassical contract typically shows some gaps to be filled in by third party, possibly court, intervention.  Several writers have argued that marriage is more like a relational contract (Brinig 2000; Scott and Scott 1998)


Macneil (1978) suggested that complex long-term contracts are best regarded 'in terms of the entire relation, as it has developed [over] time.'  , An original contract document is not necessarily of more importance in the resolution of disputes than later events or altered norms.  Courts are likely to lag behind the parties' practices in trying to interpret relational contracts.  Macneil emphasized  the importance of the surrounding 'mini society' of social norms in business relationships rather than on the ability of even well-informed courts to govern the relationship.  One problem with using the relational-contracts approach towards marriage (and cohabitation) is that we are not normally concerned with a 'mini society', but rather with the whole society.  Across all of the evidently contract-like areas of marriage, such as formation and the use of prenuptial agreements, we repeatedly observe limits placed on freedom of contract by the wider society in which the parties operate. 


A relational contract is an excellent vehicle for thinking about the fundamental nature of marriage but it may be of limited help in designing practical solutions to modern relationship issues unless it is possible to fashion legal support for the relational contracting process.
  It is still a contract analogy, albeit one that correctly emphasizes flexibility rather than rigidity in interpreting marriage norms.  Many of the problems associated with the division of marital assets arise because social norms change but the individual marriage partners fail to match the emerging marital norm.  Therefore, any approach to marital law requires an ability to deal with the impact of social change on the expectations of spouses. 
Possibly Illusionary Problems with Contract 

Socio-legal scholars sometimes cite limits on human cognitive ability as a reason for finding contract reasoning to be inappropriate in a marriage, or cohabitation setting. 

How can two people look ahead over many years and see all the contingencies likely to arise in their marriage?  Surely the future is too complex and relationships may change in a way that normal rational adults will fail to anticipate.
   A couple may marry, or begin to cohabit, when both are at college, with no precise expectations over the future.  Training, work and luck then conspire to produce a home, family and standard of living that is shared in some socially governed way. The contract approach apparently requires their foreseeing the course of events and possibly predicting 'settling up' in a prenuptial agreement.

A contract scholar could respond by noting how commercial contracts also range over many years, and frequently involve unforeseen events.  On the face of it, complexity of the relationship and of unfolding events are not barriers to contracting.  One could think of many approaches for dealing with uncertainty.  The couple could assign the decision over asset division to a third party; they could write a proportional rule of sharing or designate an arbitration body to consider any special needs.  It is true that commercial enterprises deal with these issues all the time. 

One rule could be to accept that a prenuptial (or cohabitation agreement) is not the best way to deal with complex unfolding events.  In that case, the couple might simply allow the courts to fill the gaps; this might actually be the nature of their contract.  Again, in commercial examples, contracts are routinely executed with no explicit consideration of liquidated damages.  The parties operate within the normal rules of contract law (e.g., expectancy damages) as a kind of "default option".  The advantages of this standardization are legion; in particular, people can just slot into sharing rules that will suppress opportunism over breach of contract (e.g., "no point in hold up, as the rule is compensating lost expectancy").    Notice also, that excuses for contract breach (really for not paying damages) include matters such as fraud, mistake, and a clear refusal to provide insurance over an event.

An obvious example of refusal to insure is the rule in Hadley v. Baxendale
 limiting liability for consequential loss to those naturally following events and clearly identified by contract.  Less obvious examples are found in the courts' struggles with contract modifications, as in sub-contractors' cases such as Williams v. Roffey
 where the sub-contractor was not held to have provided insurance against cost changes. Doctrines such as equitable estoppel and unconscionability also circumscribe the ability of contractors to assign risk bearing.  The difficulty over predicting the future does not in itself suggest futility in adopting contract reasoning in marriage and cohabitation, any more than in commercial transactions.  Rather, it directs our attention to what kind of insurance we can expect parties to try and provide for each other in the face of the uncertainty. 


Ellman (2001) has given a developed and informed argument that "people just don't think contractually" and cites the infrequency of express prenuptial (or for that matter cohabitation) agreements as compelling evidence of this resistance.  Infrequency is no such thing.  At a very simple level, it may mean that couples are happy with the default rules, and will just arrange their affairs with the rules in mind; they could still be taking a contract focus on their future lives.  Their contract is to be inferred from their behavior, as in many other areas of the law of obligations.  Individuals may avoid prenuptials because of the signal they send out to the other partner, and find other ways to establish the 'contact' as they wish it to be.
  As an example, under community property regimes it may be possible to avoid creating marital property by delaying marriage until after key purchases, rather than by excluding property by writing a prenuptial agreement.  Furthermore, there are common-law jurisdictions that prohibit prenuptial agreements, but where people still have to decide what they wish to put into a marriage.
  In short, the prenuptial agreement is only one of many approaches to establishing a contractual position, including matching one's property rights to the "default" rules established by society.    

Status Limits on Contract within the Family

An extremely interesting question in the area of family law concerns the persistence of a status approach towards intra-family obligations.  I define the status approach as occurring when statute or common law creates obligations based on relation proximity. Much of family law should be seen as a part of the law of obligations. In other areas of obligations, particularly in contract but also in tort, individual welfare is more of a governing factor, e.g., one can assume risks and assign duties in a way that is not generally possible in the family area.  It is not obvious why greater restriction should operate, although there may be good reasons for at least some of it.


The origin of a status approach lies in feudal society.  Status, or a person's position in the social hierarchy, established his labor-related rights and duties.  Similarly, rights and duties flowed down into the family hierarchy, establishing the origins of much that we have inherited in modern family law. A good example is the practice, still operating in some common-law jurisdictions, of allocating one-third of joint spousal income to the divorcing wife, based on "dowager" principles applying to ancient inheritance.
  A further example is the "necessaries" doctrine, now converted in US jurisdictions and elsewhere in the common-law world to a mutual obligation for spouses to meet food, shelter and similar costs for each other (there is a similar unilateral rule operating between parents and children).  The common factor is that rights and duties are given by position.       


    In areas such as contract law, or tort, one can see remnants of the same thinking but there is much less of it.  In contract, unconscionability refers to setting aside contracts that would "shock the conscience of the court" owing to one-sidedness in substance or procedures. Thus, stronger elements of society with deeper pockets, and who should no "better" through education and experience, are on notice not to move contract terms outside of commonly observed ones in dealing with weaker parties.  That is status based, albeit a result we would more likely describe as a public-policy intervention into the traditional doctrine of consideration.  Similarly, the historical exploration of neighborly duty in establishing the expanding categories of tort places much emphasis on relationship (e.g., master-servant, manufacturer-purchaser, or physician-patient) reflecting status.  The question is why does so much more of a status legacy inspire our limitation of freedom of contract in the area of family law? 


In some areas, a straightforward case can be made that individuals are restricted over some of their choices because of the interest of the state in avoiding liability for the maintenance of children and ex-spouses.     Some writers have argued that the introduction of child-support guidelines and enforcement mechanisms reflect a public-finance interest in avoiding large bills for public welfare authorities.  It may certainly be argued that that public-finance issues completely dominated the introduction of child-support formulae in England, to a degree that led to equity failures over such things as inter-spousal property transfers.
  Certainly, public-choice (private-interest group) considerations are likely to rule the policy process surrounding the family: it is naïve to expect intervention to result solely from public-interest considerations.  Possible motivation also includes special interest groups (e.g., the Treasury, feminists, or fathers' groups).


There may be a valuable but less straightforward way of viewing the public-policy process constraining marriage contracts.  One question that has to be addressed is why the restrictions on freedom of contract appear to be so against choices that informed adults might well make.  Certain restrictions might make sense from a pure public-interest perspective, e.g., those stopping parents contracting away their child support obligations.  Dissolution has classic "externality" or spillover effects and children are likely to need protection, or at least representation.  But what of equity principles, usually codified in the USA, affecting the division of property?  Men commonly suggest that the tendency to award property permanently to a divorced wife with children adversely affects men, and does not necessarily protect the interests of children. Support predicated on no cohabitation could be a similar example.  Preventing non-obligated cohabitation, might be yet another. The effect of such aspects of law might be to deter some middle-income men from marrying because of the enforced minimum insurance implied. 

If there are instances in much dissolution law that might deter some men from marrying, could it be in the interest of the state (i.e., taxpayers) to allow them to develop?  It may not be in the interest of the state to allow "fair gambles" on marriage.  If a marriage goes wrong below some threshold level of spousal income, it is likely that some recourse to public funds would follow.  If the economically stronger party is not willing to provide minimal levels of insurance to the weaker party the state might want to deter that marriage (even with no children involved).  This reflection would explain why the emphasis in much of the state codes, even in community-property states, is on minimum lifestyle preservation rather than on the enforcement of promises as such.  A similar argument (stopping the poor from gambling with their lives) has been advanced to explain state usury laws and the development of the unconscionability doctrine in other areas of law (Posner 1995).  It can be applied to middle down to low income groups in family law but not too low down as individuals might simply be on welfare at all times and unresponsive to incentives.
 The hypothesis would predict greater freedom of contract in family law in wealthier states.  


A final point in this section concerns the difficulty of suppressing opportunistic behavior based around public-policy restrictions on marriage contracts.  Assume that a free-contract regime operates.  After reading Lloyd Cohen's articles, Mr X promises Miss Y lifetime support (at his living standard) to become Mrs X and invest in domestic "production" early in their life together.  If the marriage fails, we assume this contract is enforceable: she will receive "expectancy" damages, which for simplicity we assume are more than enough to provide child support and meet the ex-spouse's needs (should Mr X run off with a popsy at age 40, that is).   If marital law changes after the marriage, perhaps in favor of meeting housing needs and providing temporary maintenance for the weaker ex-spouse, Mrs X loses out and divorce becomes cheaper for Mr X.  He might even be moved to give in to the temptation to run off when he would otherwise be deterred by cost. 


The problem of shifting incentives does not arise if the regulatory framework of marriage (including cohabitation) remains relatively stable for long periods of time.  Then it is true that couples can plan the future bearing in mind the surrounding rules.  It almost does not matter what those rules then are. In a needs-based regime, for example, Miss Y can decide to stay Miss Y if she does not think that compensation is sufficient for breach of marital promises, or she could seek some other type of reassurance (an ongoing trust fund for any children, or perhaps pension contributions for herself).  This point is just an application of the Coase theorem: given definite property rights individuals can bargain to achieve a welfare optimum.  Unfortunately, we see rather a lot of legal change in the family area and much of it is retroactive.
 

How Different is Family Law?

The discussion above indicates that we see restrictions on freedom of contract in the family law area in much the same way that individual freedom is curtailed in other areas of the law of obligations.  Take as an example the extension of the duty of care in tort law.  In  U.S. v. Carroll Towing
 Hand J. clearly articulated the principle that reasonable care is cost-effective care. Reasonable people take care to avoid accidents if the cost of avoidance is less than the probability of loss multiplied by the value of loss (i.e., expected loss).  Not taking such care is negligence.  That is the formula and the next issue is where it should apply, which is a policy question.  The courts have seen some damage as too remote or too difficult to quantify for their operating the Hand formula over the area in question.  

Things can change, as in the area of nervous shock, where advances in medicine and psychology have allowed courts to deal more confidently with discerning genuine cases of loss.
  There is now a duty of care to avoid inflicting nervous shock where this is a reasonably foreseeable result of an action and where there is no court-perceived public-policy restraint on imposing the duty of care; constraints have been relaxed to permit the wider application of the Hand formula. There remains a general defense against actions for negligence in the case of a public servant, like a policeman, who is carrying out many normal duties (such as directing traffic).  There, the public interest appears to be having the policeman act to some degree without second-guessing every decision, and there are alternative mechanisms (e.g., suspensions, or loss of seniority) to deter many examples of negligence.  Public-servant exemptions exemplify constraints on tort law that imply "our standard, sensible approach is not to be operated here for these good reasons."  


Therefore, if we examine changes in family law from a similar perspective, it is to treat it consistently with the law of obligations more generally defined.  It is a question of finding good reason for the public policy that restricts individual choice over marital and cohabitation contracts.  There is, in this sense, nothing special about family law.  I have already distinguished between policy constraints imposed to meet pressure from sub-groups (e.g., "taxpayers/women/men should not pay") and policy that may correct externality (e.g., protecting children from adult disasters).  It remains to consider the extent to which our typically flexible approach in family courts can act as sensible third party intervention to fill the gaps in "contracts" left because of the impossibility of fully contingent contracting between spouses or cohabitees. 

 A good contract-like approach in filling gaps in spousal (marital or cohabitation) agreements is to interfere to the minimum extent consistent with resolving the spouses' problem and in a manner not likely to make them collectively worse off.  This may be achieved much of the time by filling gaps by assessing what the parties most likely would have agreed had they thought about the now-emerged problem in advance. Could one party have offered full insurance to the other?  Was it feasible in fact to do so and was the change foreseeable?  Would self insurance (e.g., keeping up both careers) have been cheaper all round?  Was support provided conditional on reasonably stable personalities (until death does them part providing they are the same people).  Would marriage have been likely absent a commitment to meet the needs of children?  Is there a less ruinous way to meet that commitment compared with one that has perhaps been suggested?  Were property rights created expressly or implicitly, perhaps by constructive trust?  Often courts do think in this way, which is quite similar to the approach in other areas of the law of obligation.

        Considerations of public policy come in on top of the individualistic considerations just discussed.  Stability in the underlying default property rules encourages individuals to plan confidently in entering marriage, and minimizes opportunism that could follow from sudden "windfall" swings in policy.  Policies restricting the freedom of women to ignore their early investment in marriage and long-term vulnerability to aging might justify controlling the availability of cohabitation alternatives to marriage.  Thus, policy considerations rather than contract issues underlie Lloyd Cohen's "best years" argument.  In a pure contract world, there could be many alternative risk-sharing arrangements between spouses; constraining them reflects some extra issue possibly concerned with the extent to which society approves of mothers working, or the extent to which it expects men to be career orientated.  A further policy issue could be maintaining incentives for at least one spouse to increase joint income upon separation, which is really what is required to maintain standards of living in the reformulated household. 

There are many debates about policy bases in family law.  Sometimes we see significant changes as in the recent case of  Cowan v. Cowan
 which appears to be introducing a property rule into England via case law rather than statute. Thorpe LJ inclined towards the acceptance of an equal division as a starting point in ancillary relief, given 'current directions in social change'.  Marvin was a major change in its time in the USA.  The long-term tension is between interest-group politics and public-interest policy changes, both of which are capable of constraining freedom of contract in the family law area.  
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� Marvin v. Marvin, 122 Cal. Rptr. 555 (App. 1981) (cohabiting parties upon separation have the obligations towards each other that they previously agreed upon).  See also Marone v. Marone, 429 N.Y.S. 2d 592 (1980) (requiring express oral or written agreements) and Posik v. Posik, 695 So.2d 759 (Fla. 1997) (applying Marvin to same-sex couples).  A more recent case with Marvin characteristics and additional issues concerning business ownership is Maglica v. Maglica, 78 Cal. Reptr. 2d 101 (App. 1998). 





� American Law Institute, Principles of the Law of Family Dissolution, Final Draft (2001).  The Principles (e.g., section 5 on former spouses, and section 6 on cohabitees) emphasize several status-linked ideas.  Cohabitation is to be assessed according to the extent to which it approximated marriage, ancillary relief follows a formulaic approach, and there is a strong presumption of equal property division (described by Ellman (2000) - the Chief Reporter - as appropriately viewed as an irrebuttable presumption in most cases).   





� Fraud must relate to a central matter such as a wish to have children as in Heup v. Heup, 45 Wis. 2d 71, 172 N.W. 2d 334 (1969). However, false claims over over social status, e.g., wealth or prior marital status, are typically not sufficient.





� English marital law is particularly interesting here.  The Matrimonial Causes Act 1974 reads as though introducing 'lost expectation' as a measure of ancillary relief.  In fact, this simply reflected a de facto  obligation for a man to maintain an ex-wife unless she remarried. Relief was rarely tied to fault. Subsequent legislation moved English marital law even farther from focusing on expectations. 


 


� 9A U.L.A. 333 (1986 Cum. Supp.).  The other states are: AZ, AR, CA, CT, HI, ID, IL, IN, KS, ME, MT, NE, NV, NJ, NM, NC, ND, OR, RI, SD, TX, UT.





� Child support was restricted prior to states adopting the Uniform Premarital Agreements Act. Virginia was receptive to prenuptial contracts from early on and Cumming v. Cumming, 127 Va. 16 (1920) illustrates the position over treating as void a contract for minimal support for marriage entered into solely to legitimize a child, which was distinguished from a bona fide agreement not limiting the support obligation.





�  Supra note 1.





� The modern trend to introduce reliance (opportunity cost) or restitution (returning the value of domestic contributions) will also under compensate, as I explain in an earlier paper (Dnes 1998). Think of the low opportunity cost of a waitress who marries a millionaire, or the low market value of hosting and domestic management compared with a promised wealthy lifestyle.





� There is an argument that moving to a no-fault divorce regime will not affect the level of divorce because the Coase theorem will apply and people will negotiate within marriage to rearrange individual benefits and prevent divorce occurring when there is a positive overall benefit from the marriage.  Zelder (1993) has argued that an obstacle to bargaining is formed by indivisibilities in marriage, e.g., children may be a major benefit but cannot be divided.  The greener-grass and black-widow effects discussed in the paper follow the legal creation of indivisibilities under an equitable relief system, i.e., he must give only so much, or she has the house anyway, so that there may not be enough left over which to bargain.       





� The following argument (from Ellman 2000) will not work in a breach setting.


          " The resisting spouse's consent … would allow the other spouse to avoid a contest over proof of fault and could … be traded for better terms in spousal support, property settlement, or child support.   Such a bargaining chip was at best an imperfect vehicle of justice and at worst an opportunity for abuse. There is no necessary relationship between fault and the desire to leave a marriage; an "innocent" spouse might have very good reason to leave …  But the ability to make divorce difficult for the spouse who wanted to leave permitted some resistant spouses to get a better financial deal, whether they deserved it or not.


For "desire to leave a marriage" read "breach". In a breach setting, the "innocent" spouse's leaving (not in response to some earlier breach) is a breach in itself and would give rise to an obligation to pay compensation, which some, notably Parkman (2002) argue to be the correct approach.  Divorce is not impeded, as one simply breaches and pays damages (assessed in court).  Are there really "innocent" reasons for leaving; "I want to be alone" is a breach unless it is in response to an earlier breach, in which case the innocent party has grounds.  However, Ellman could have gone further in describing the problem of 'hold up' in a fault setting, as he really alludes to strategic behavior.  If it is possible to impede the divorce, the opportunistic party could hold out for whatever they lose plus at least some of the expected benefits for the leaving party.  Hold-up based on an obligation for specific performance is not necessarily inefficient from an economics of law perspective, as it may just redistribute the benefits from the change (he runs of with an heiress but his first wife may extract some of the millions and all parties are better off). 





� Ellman (2001) also makes this point.





� See Ellman (2001) quoting Eisenberg (1995) for a representation of the "complexity" view.





� Hadley v. Baxendale (1854) 9 Exch 341, 156 ER 145





� Williams v. Roffey Brothers & Nicholls (Contractors) Ltd [1990] 1 All ER 512, [1991] 1 QB 1 (CA) 





� Assuming avoidance is not a result of a belief that the courts regularly overturn agreements on equity grounds. 





� Perhaps by writing a will in contemplation of marriage to a named person, or by creating a trust for existing children of an earlier marriage.





� Interestingly, the ALI-inspired approach to spousal maintenance guidelines followed by the Maricopa County Family Court, Phoenix, Arizona (a community-property state) and reported by Ellman (2000)award an amount echoing the "dowager rule" for long-lived marriages. The guidelines suggest a monthly maintenance award equal to 30 per cent of the difference in the spouses' monthly gross incomes (with the obligee's  income no more than 75 per cent of the obligor's).  The higher is the obligor's relative income, the closer will be the approximation to one-third (33 per cent) of joint income.   





� The 1992 formula ignored property transferred in lieu of child maintenance and awarded sums well beyond those necessary to maintain a child.  The formula contained a figure for maintaining the parent with care exactly equal to public assistance for a single unemployed person and was not affected much by the earnings of the parent with care.  The application of the formula appeared to set up a game between some parents over who could claim care.





� Low down the state might want more marriage if, as is often suggested, marriage improves the employability of young men.





� The UK Child Support Agency illustrated the point about Coasian bargaining.  Ex-spouses bargained under one regime of marital property rights only to find it changed and their agreements to be unenforceable.  Windfall gains were conferred on some parents with care. 





� United States  v. Carroll Towing Co. 159 F2d 169 (1947) (a barge owner was expected to take cost-effective steps to avoid the damage caused by the barge slipping its moorings).





� See Dillon v. Legg, 441 P2d 912 (Cal. 1968) (Allowed recovery for emotional distress to direct victims of accidents and those who witness accidents to close personal relations, emphasizing that courts would determine whether nervous shock was reasonably foreseeable – an attempt to deter possible fraudulent claims.)





� Cowan v. Cowan, Court of Appeal, May 17, 2001 (Thorpe LJ changed his view, partly based on White v. White, [2000] 3 WLR 1571 on the extent to which an equal division of marital assets could be applied in cases of ancillary relief).





1
2

