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This paper provides an economic justification for the exemption from liability for omissions in torts and for the exceptions to this exemption. It interprets the differential treatment of acts and omissions under tort law as a proxy for a more fundamental distinction between harms caused by multiple injurers, where each one can single-handedly prevent the harm (either by acting or failing to act), and harms caused by a single injurer (either by acting or failing to act).

Since the overall cost to which a group of injurers is exposed is constant, attributing liability to many injurers reduces the part each has to pay and, consequently, reduces each one’s incentives to take precautions. Broad exemption from liability for omissions is a way of carving a simple, practical rule to distinguish between the typical cases in which an agent can be easily selected and provided with sufficient incentives (typically, cases of acts) and cases in which there is a serious problem of dilution of liability (typically, cases of omissions). 

The exceptions to the rule exempting from liability for omissions also are explained in terms of efficiency. The imposition of liability for omissions depends on the ability to identify a salient agent, i.e., to single out one or few liable agents and differentiate their role(s) from that of others. Tort law designs three types of “salience rules.” It either creates salience directly (by attributing liability to a single agent), or it can exploit salience created “naturally,” or it can induce injurers to create salience voluntarily.

Regard to reputation has a less active influence, when the infamy of a bad action is to be divided among a number than when it is to fall singly upon one.

Introduction
What is the rationale justifying the differential treatment of acts and omissions in tort law? What can justify the broad exemption from liability for harmful omissions? This article provides an economic justification both for this exemption and for the exceptions to it. In particular, the article interprets the differential treatment of acts and omissions in tort law as a proxy for a more fundamental distinction between harms caused by multiple injurers, where each one can single-handedly prevent the harm (either by acting or failing to act), and harms caused by a single injurer (either by acting or failing to act). The former type of cases—cases in which each agent can single-handedly prevent the harm—is typically labeled in the literature “alternative care situations.”

The Federalist Papers expressed the conviction that “regard to reputation has a less active influence, when the infamy of a bad action is to be divided among a number than when it is to fall singly upon one.”
 The advocates of economic analysis long ago detected an analogous phenomenon in tort law. Attributing liability to too many injurers in alternative care situations leads to dilution of liability. Since the overall cost to which a group of injurers is exposed is constant, attributing liability to many injurers reduces the portion each has to pay and, consequently, reduces the injurers’ incentives to take precautions.

Overcoming the risk of dilution of liability requires that the rule imposing liability satisfy a principle of salience, namely, that it identify ideally a single agent or a small group of agents that are liable for the harm. The principle of salience implies that sometimes what justifies the attribution of liability to one agent rather than another is nothing more than the simple fact that the former is distinct and therefore can be clearly and unambiguously singled out from others in a salient manner. The principle of salience is not, in itself, a principle of liability. It does not dictate who the responsible agents are or how they are to be determined. Instead, it should be understood as a constraint that substantive principles of liability should meet. Thus, this article does not advocate replacing the traditional rules for allocating liability (rules that rely on culpability, corrective justice, or the principle of the cheapest cost avoider) with a new principle—the principle of salience. Instead, it argues that often, the traditional principles for allocating liability need to be modified in order to satisfy the constraints imposed by the principle of salience. A complex relationship exists, therefore, between the substantive principles of liability and the latter and this principle. Often, the traditional rules of liability satisfy the principle of salience, i.e., they naturally select a single agent and impose liability on her; at other times they need to be modified to accommodate the principle of salience.

This article concentrates on one particular manifestation of the principle of salience, namely, the legal treatment of omissions. More particularly, it argues that the reluctance of tort law to attribute liability for omissions cannot be explained in terms of the traditional rules of liability. These rules, and, in particular, the rule of the cheapest cost avoider, often select many agents, rather than a single agent, and thus frustrate the very same goals that this rule is designed to promote, namely, economic efficiency.

The principle of salience has three primary manifestations with respect to omissions. First, it dictates that as a general rule, the legal system should not impose liability for both actions and omissions. Attributing liability to both would aggravate the risk of dilution of liability. The legal system therefore should select and impose liability either for actions or for omissions.

Arguably, this reasoning could imply attribution of liability for omissions only and exculpate actors from liability! Yet, the need to prevent the dilution of liability explains a second central feature of tort law, namely, why tort law attributes liability primarily to acts rather than omissions. Typically, there are many more agents who could have prevented a harm by acting (i.e., who committed omissions) than agents who could have prevented the harm by failing to act in a certain manner. The broad exemption from liability for omissions is a way of carving a simple, practical rule to distinguish between the typical cases in which an agent can be easily selected and provided with sufficient incentives (typically, cases of acts) and cases in which there is a serious problem of dilution of liability (typically, cases of omissions). Third, the need to prevent dilution of liability explains why tort deviates from the general principle exculpating agents who committed omissions and imposes liability in cases where a single agent responsible for the omission can be easily identified.

  After the foundations of the economic rationale for the special treatment of omissions are laid out in Parts I and II, Part III provides an efficiency-based rationale for the numerous exceptions to this rule. Most importantly, Part III argues that a person is liable for an omission when she can be singled out ex ante, i.e., when her role in bringing about the harm can be clearly and unambiguously differentiated from the roles of others. This Part also distinguishes between three types of “salience rules”: tort law can create salience directly, or it can exploit salience created “naturally” under the circumstances, or it can induce injurers to create salience voluntarily. Finally, Part IV examines some objections to our position and refines our conclusions in light thereof.

I. The Differential Treatment of Acts and Omissions in Tort Law:  In Search of a  Rationale
Acts and omissions are traditionally treated differently by tort law. Tort law makes a sharp distinction between “misfeasance” and “nonfeasance,” i.e., between active misconduct effecting positive injury to others and passive inaction or a failure to take steps to protect others from harm.

Some moral philosophers argue that this distinction is based on a moral difference between committing a harmful act (e.g., killing) and failing to perform a beneficial act (e.g., letting someone die).
 Utilitarians (as well as economists) would likely reject this argument.
 For as long as an act, or an omission, prevents harm that exceeds the cost of the act or the omission, the utilitarian considerations dictate imposing a duty on the agent.

A simple example provided by Ames in his classic article
 can illustrate this utilitarian reasoning. While walking across a bridge admiring the beauty of the sunrise, I see a person fall off the bridge and cry for help. I am an excellent swimmer and can save him from drowning at no risk to myself. Moreover, on the bridge lies a rope that I can use to save this person without any special effort and, again, at no risk to myself. Yet, being of refined aesthetic sensitivity, I am reluctant to divert my attention from the beauty of the sunrise to the more earthly enterprise of saving a life.

The cost of prevention in this scenario is very low (throwing the rope or even jumping into the water); whereas the possible harm is great. Hence, Epstein argues,

If one considers the low costs of prevention to B of rescuing A, and the serious, if not deadly harm that A will suffer if B chooses not to rescue him, there is no reason why… the general rules of negligence should not require, under pain of liability, the defendant to come to aid of the plaintiff.

Epstein’s argument can be extended far beyond this extreme case. From a utilitarian perspective, the duty to rescue should be much broader than what is required by most moral philosophers or what is acceptable in any legal system. Utilitarianism arguably dictates a duty to rescue, as long as the costs to the rescuer are marginally lower than the benefits to the one in need of rescue.
 Hence, even if jumping into the water were to pose a grave risk to my life, utilitarian considerations would dictate that I do so if the benefits to the person in need of rescue are higher than the costs. Furthermore, a utilitarian perspective founded on these premises would reject the sharp principled distinction drawn in many legal systems between the duty to save lives and the duty to save property.

Following the utilitarian tradition and, yet, at the same time placing great faith in the efficiency of common law, law & economics advocates offer numerous sophisticated explanations to demonstrate that a legal duty to rescue is, nevertheless, inefficient. Most of these explanations are limited to specific circumstances or rely upon speculative premises.
 However, this article does not delve into these explanations; instead, it provides an alternative efficiency-based explanation of the treatment of omissions that is broader and more general than traditional economic explanations. Moreover, in contrast to the traditional economic justifications for the treatment of omissions, this article also examines in detail the numerous exceptions to the general principle exempting agents from liability for omissions and provides an economic rationale for these exceptions. Lastly, and most importantly, we show that the way in which tort law treats omissions should be regarded as one instance of a much broader phenomenon in tort law, namely, the special treatment of multiple injurers in alternative care situations.

After expressing their moral repulsion at the absence of an affirmative duty to rescue, Prosser and Keeton point out a reason for the differential treatment of acts and omissions in tort law. In their view, this perhaps derives from the difficulty entailed in “making any workable rule to cover possible situations where fifty people might fail to rescue one.”

The problem of multiple potential tortfeasors is a concern often raised by scholars considering the justifiability of punishing, or imposing liability, for omissions. Some of these writers point out the doctrinal complications resulting from the multiplicity of tortfeasors, while others emphasize fairness concerns. Arguably, if there are three non-rescuers, A, B, and C, it is unclear whether it is A, B, or C who “caused” the harm.
 Others have pointed out the difficulties in developing doctrinal tools to apportion the resulting liability among the different potential tortfeasors.
 Still other scholars question whether it is fair to attribute liability to one agent among a number of possible tortfeasors who are similarly situated.
 Lord Hoffman succinctly expressed these sentiments in a compelling manner:

A moral version of this point may be called ‘why pick on me?’ argument. A duty to prevent harm to others or to render assistance to a person in danger or distress may apply to a large and indeterminate class of people who happens to be able to do something. Why should one be held liable rather than another?
 

Yet most scholars raise this concern only to eventually dismiss it. Weinrib points out that even if there are multiple possible rescuers, the difficulties in selecting the liable agent in cases of omissions are just as great as the difficulties in cases of multiple tortfeasors who committed actions.
 Woozley argues that

the idea that it is not fair to one person if he is caught and punished for breaking the law where others who also broke it were not caught, either when they could have been caught or  when they could not have been caught, rests on a very queer idea of fairness.
 

Both criminal and tort law have developed mechanisms to address the problem of multiple agents in alternative care situations, and there seems to be no reason why these mechanisms cannot be extended to the duty to act in general and the duty to rescue in particular.

While these arguments successfully address the doctrinal complexities as well as fairness concerns, they fail to contend with the efficiency concerns generated by the coexistence of multiple potential tortfeasors in alternative care situations. Such cases (of multiple tortfeasors in alternative care situations) pose a difficult challenge for tort law—one that is not merely doctrinal or moral in nature. Attributing liability to too many tortfeasors, where each could have single-handedly prevented the harm, typically leads to a dilution of liability. Since the overall cost to which a group of tortfeasors in alternative care situations is exposed is constant, increasing the number of liable tortfeasors will reduce the compensation paid by each one and, consequently, each one’s incentives to take precautions. Assigning liability to too many tortfeasors in alternative care situations therefore will lead to dilution of the liability; the imposition of liability fails to provide sufficient incentives for each  potential tortfeasror to invest in precautions.
 In contrast, attributing liability to multiple tortfeasors can lead to over-investment in precautions when, as a result, several agents, who each alone could prevent the harm, all invest in precautionary measures for fear of having to bear the full burden of liability.
 This is a typical case of a coordination problem, and it can be resolved only by designing legal mechanisms that guarantee that one from among the many agents somehow becomes conspicuous to the people involved due to some specific feature she possesses
 and, thus, in game-theory terms, becomes “salient.”

The risk of dilution of liability can provide the rationale for three fundamental principles of tort law. First, it explains why, in cases in which there are agents who committed an act and agents who failed to act and the harm could have been prevented by both, tort law typically does not attribute liability to both types of agents. Second, it explains why in these cases, tort law chooses to attribute liability for acts rather than for omissions. And third, it explains why tort law often exempts from liability even in cases when the only potential defendants are agents who committed omissions.

Absent a risk of dilution of liability, tort law could have imposed liability not only on defendants who committed acts, but also on their codefendants who committed omissions. Yet, since the risk of dilution of liability does exist in alternative care situations, there is a need to limit the number of liable tortfeasors, selecting either those who commit acts or those who commit omissions. Hence, it is not surprising that in cases in which either acts or omissions could have prevented the harm, tort law does not, as a rule, attribute liability for both the acts and omissions.

Yet, even if we recognize the need to limit liability to either acts or omissions, the question remains why the legal system decided to select the former rule over the latter, i.e., why it decided to choose to attribute liability to acts. Theoretically, the legal system could have chosen to attribute liability only to persons who commit omissions. The preference for actors may have been motivated by the need to prevent dilution of liability in alternative care situations. More specifically, this choice can be explained by the conjecture that the number of agents who commit omissions is typically large relative to the number of agents who commit actions and, consequently, that the risk of dilution of liability would be greater if liability were attributed to agents who commit omissions rather than to actors.

This last explanation can also clarify why tort law, as a rule, refuses to attribute liability to agents who have committed omissions, even when no actors are involved. The risk of dilution of liability in such circumstances is so grave that attributing liability would not be likely to induce potential agents to act, and as we demonstrate later, such attribution of liability could even reduce the incentives of the potential victim herself to take precautions. Hence, the risk of dilution of liability can be used to explain three fundamental principles of tort law.

Arguably, dilution of risk explanation is vulnerable to two principal objections: a doctrinal-coherence objection and an efficiency-based objection. The doctrinal-coherence objection is based on the fact that tort law has already established mechanisms to deal with multiple tortfeasors in alternative care situations who commit negligent acts. Given that tort law often imposes joint liability on multiple tortfeasors for their negligent acts, why should it not impose joint liability also on multiple tortfeasors who commit negligent omissions?

Despite its obvious appeal, the doctrinal-coherence objection has two crucial flaws. First, multiple tortfeasors who commit negligent acts in alternative care situations are often exempt from liability. Second, liability for omissions is often imposed when a specific agent can be singled-out ex ante and thereby becomes conspicuous.

There are numerous doctrines in tort law that serve to absolve multiple tortfeasors in alternative care situations who commit negligent acts. There are at least two principal doctrines that serve to limit liability so that the risk of dilution of liability is overcome. First, the number of tortfeasors can be limited by defining the duty of care narrowly. By applying a narrow definition, none of the tortfeasors (except, perhaps, the one who has been singled out ex ante) is deemed liable for negligence, even though they acted unreasonably.
 Second, the number of tortfeasors can be limited by using the doctrine of “legal causation.”
 A “lenient” doctrine of causation would mandate only that each tortfeasor’s act be causally related to the harm. Consequently, there would be too many tortfeasors, none of whom has sufficient incentives to prevent the harm. In contrast, a “restrictive” test of causation would impose more demanding conditions for attributing liability. Ideally, such a test would attribute liability only to one or a few of the tortfeasors and, consequently, would provide those who “cause” the harm with sufficient incentives to prevent it.
  The doctrines of causation, proximity, and foreseeability are often used to exempt certain tortfeasors from liability for actions 
 because of tort law’s reluctance to attribute liability to too many tortfeasors. 

Just as legal doctrine frequently exculpates actors in cases of alternative care, it often imposes liability for omissions under certain circumstances. Imposing joint liability on tortfeasors who commit omissions can, in some cases, be understood as resting on specific circumstances that overcome the risk of dilution of liability and, in our view, is therefore analogous to tort law’s treatment of acts. Thus, in certain cases, tort law attributes liability for omissions to a person holding a certain position or in a certain relationship vis-à-vis the victim. Section 314a of the Restatement (Second) of Torts provides that a duty to aid or protect against an unreasonable risk of physical harm arises in the cases of: common carriers and their passengers; innkeepers and their guests; landowners and their invitees; as well as in numerous other cases.
 By narrowly defining the responsible agents, the Restatement diminishes the risk of dilution of liability. Thus, a thorough examination of legal doctrine indicates that the differences in the doctrinal treatment of acts and omissions are not as drastic as implied by the doctrinal coherence objection.

The efficiency-based argument is grounded in the view that economic analysis already offers a principle that overcomes the risk of dilution of liability and selects a single tortfeasor from among the numerous potential tortfeasors: the principle of the cheapest cost avoider.
  However, this objection too is subject to two principal objections. First, there are cases in which there are numerous cheapest cost avoiders. The principle of the cheapest cost avoider therefore fails to identify a single agent upon whom liability should rest. Second, even if a single cheapest cost avoider really does exist ex ante, it is not always obvious to the potential tortfeasors who among them this might be. If such uncertainty does exist, there could be a risk of dilution of liability even if as a matter of fact, a single agent can be identified (ex post) as the cheapest cost avoider. It seems, therefore, that while, all other things equal, it is best to select the cheapest cost avoider from amongst the potential tortfeasors, it is often the case that selecting a less ideally situated agent is necessary to ensure the provision of sufficient incentives for precaution. At other times, however, the fact that a given agent is the cheapest cost avoider is what will make her salient and, therefore, will differentiate her from others; in such cases, the principle of the cheapest cost avoider and considerations of salience operate in tandem. Satisfying the principle of salience requires, therefore, modifying the principle of the cheapest cost avoider in order to prevent the risk of dilution of liability. Such a modification is needed when a simple application of the principle of the cheapest cost avoider violates the constraints imposed by the principle of salience by identifying too many agents as responsible for the harm. 

In our view, the broad exemption from liability for omissions is a way of formulating a simple, practical rule for distinguishing between cases in which an agent can easily be selected and be provided with sufficient precaution incentives (typically in cases of acts) and cases in which there is a serious risk of dilution of liability (typically in cases of omissions). While actions resulting in a harm are typically committed by one actor or a small group of actors, omissions are typically committed by a large group of individuals, none of whom has distinct and distinguishing characteristics. Hence, the risk of dilution of liability emerges much more frequently in cases of omissions than in cases of acts. The concern with the dilution of liability is what provides the economic rationale for tort law’s reluctance to attribute liability for omissions.
 This conclusion has numerous ramifications.

In their persistent attempts to provide a better rationale for the numerous exceptions to the broad exemption from liability for omissions, legal theorists have looked in the wrong direction. More specifically, legal theorists have been drawn to rationalize these rules as resting upon specific features of an agent—features that, arguably, explain why sometimes a particular agent is the most suitable agent to bear liability, either because (in contrast to other agents) she is morally more deserving than other agents
 or because she is the cheapest cost avoider.
 In contrast, our analysis demonstrates that the hunt for specific features of an agent that will single her our as the most suitable agent to bear liability frequently is futile. Often, there is nothing that justifies attributing liability to one agent rather than to another, other than the simple fact that she has arbitrarily distinct features and therefore can be clearly and unambiguously singled out from others.

II. The General Rule of (No) Liability for Omissions
Consider the following scenario. One-hundred bystanders watch a car burning. Each of them can use a fire extinguisher to put out the fire. The cost of using the extinguisher to the person who would use it would be 10, and the expected damage (if the extinguisher is not used) would be 900.
This is a paradigmatic example of an alternative care situation. Arguably, in such a case, society should encourage one person to make the investment of 10.
 Why, then, does the law not require bystanders to actively intervene? Why does the law exempt each one of the spectators in our example from liability and thereby apparently fail to provide them with an incentive to prevent the harm?

In order to understand the economic rationale for this rule, assume that since the damage is indivisible, all one-hundred bystanders are jointly liable.
 In the absence of specific data showing a greater degree of fault on the part of any single spectator, the cost each one would have to bear if the damage were to occur would be 9. Since the cost to any one spectator to prevent the damage would be 10, it would not be economically worthwhile to any one of them to attempt to extinguish the fire. Thus, the imposition of joint liability in this case would be unlikely to provide sufficient incentives to the bystanders to intervene.

Assume, however, that a single bystander among the one-hundred is, in fact, the cheapest cost avoider, because, for instance, she is stronger than the other spectators and therefore can more easily operate the fire extinguisher. But this fact is unknown to any of the other potential rescuers, and consequently, the deadlock among them cannot be resolved. The ex post imposition of liability on the cheapest cost avoider cannot provide her with sufficient incentives to intervene. Dilution of liability in this case is the byproduct of the difficulty in identifying the cheapest cost avoider.

Finally, it is possible that a single cheapest cost avoider exists amongst the spectators and that that spectator knows that she is the cheapest cost avoider, as do other potential tortfeasors. Yet, the injured party may find it too difficult to prove ex post who the cheapest cost avoider is or she may find it preferable to sue the entire group of tortfeasors rather than a single one. The injured party typically has an ex post interest in the court imposing liability on a group of individuals rather than on a single individual. The cheapest cost avoider knows, therefore, that ex post, her special status is unlikely to be acknowledged by the court. Dilution of liability in this case is the byproduct of the difficulty in identifying ex post (in court) the cheapest cost avoider.

However, were a more restrictive test to be used (one that selects from among the bystanders one or a few individuals and imposes upon her/them liability), the fire would be extinguished. Selecting a single individual on the basis of simple criteria (even if arbitrary), thereby making her salient, would provide incentives for people to act. This would eliminate the risk of dilution of liability as well as the counter-risk, namely, the risk that a number of spectators will intervene and, consequently, that the costs of intervention will be higher than necessary.

Before we go on to examine the rationale for the numerous exceptions to the exemption of omissions from liability—that is, cases in which liability is attributed for omissions—let us first briefly contrast the example of the fire extinguisher with analogous cases involving actions (as opposed to omissions).

Assume now that one-hundred people, rather than failing to extinguish an existing fire, are holding torches that set a car on fire. Under current principles of tort law, all one-hundred presumably will be found liable. What can explain the difference between this case and the case of the failure to extinguish the fire is the fact that the latter involves an omission (failure to use a fire extinguisher) while the former involves an act (use of a torch). This explanation, however, is too hasty an answer and ignores a fundamental difference between the two cases. Unlike the fire extinguisher example, the torch hypothetical is not an alternative care situation. The car could have been damaged by any one of the individuals holding a torch. An analogous case would be one in which one-hundred people each emit one spark, and the total accumulation of the one-hundred sparks causes a fire. This is a true alternative care situation involving acts. However, it is also farfetched as an example, demonstrating that while cases of alternative care situations involving omissions are common, it is rare to find alternative care situations involving acts. The broad exemption from liability for omissions is, therefore, indicative of this reality.

Part III below examines in detail the exceptions to the liability exemption for omissions and demonstrates how the legal system sometimes overcomes the risk of dilution of liability in one of the following three ways: by creating salience; by exploiting “natural salience”; or by inducing self-generated salience.

III. Attribution of Liability for Omissions: The Case of Salience Rules
There are many ways to classify the exceptions to the rule exempting omissions from liability. We propose that all of the exceptions should be regarded as mechanisms for creating salience and that they should be distinguished according to the way in which the salience was created. There are three types of legal rules that can create salience: salience-creating rules; rules that exploit “natural salience”; and rules that induce self-generated salience.

First, salience-creating rules select a single agent from among multiple potential tortfeasors and impose liability on her. By thus singling-out one (or a few) liable agent(s), dilution of liability is prevented.

Second, tort law sometimes relies on salience that exists “naturally” under the particular circumstances—namely, circumstances in which certain individuals are most likely to be the only agents who are capable of preventing the harm. If there are very few potential rescuers, tort law can be more demanding and impose more extensive duties upon certain agents, without leading to dilution of liability.

Third, tort law can induce self-generated, or voluntary, salience, i.e., salience that is generated by an agreement between the potential tortfeasors. This third category applies in circumstances where potential tortfeasors can overcome the risk of dilution of liability by transacting among themselves to allocate ex ante the expected costs of an accident. Thus, by imposing liability on multiple tortfeasors, the law induces them to apportion the costs among themselves.

The doctrinal exceptions to the general exemption of liability for omissions can, therefore, typically be rationalized as a way of preventing dilution of liability.

A. Salience-Creating Rules
Salience-creating rules are rules that single out one individual from among many as liable for damage resulting from a given omission. Often, all that distinguishes that person is her potential salience, namely, the mere fact that she can be singled out from among the potential tortfeasors and attributed with liability. While great efforts are made by moral theorists and economists to identify non-arbitrary features to single out someone from the group, our model abandons these heroic efforts and suggests, instead, that arbitrariness in attributing liability can be justified on efficiency grounds. The person to whom liability is eventually attributed need not necessarily be the person who in reality is at (moral) fault, or the cheapest cost avoider; she may simply be the person who can be most easily singled out.

1. Singling out Responsible Agents on the Basis of Special Professions or Relationships

Although the law exempts bystanders from liability for omissions, it does not recognize such an exemption when simple and easily applied criteria can be developed to single out one tortfeasor or a select group of tortfeasors. The Restatement (Second) of Torts recognizes several categories of personal relationships in the framework of which a special duty of care arises, which includes an affirmative duty to act and rescue another.
 Section 314a, as previously noted, imposes a special duty to aid or protect against unreasonable risk of physical harm if certain relationships exist between the parties. This section also imposes a duty upon someone who has custody of another, whether voluntarily or by legal obligation, under circumstances in which the latter is deprived of the usual ability to protect him or herself. Similar duties are imposed under section 314b of the Restatement, which deals with the relations between an employer (master) and an employee (servant). Section 314a ends with a caveat that reserves any opinion on whether or not there may be other types of relationships that impose a similar special duty of care. Some scholars, however, have made the claim that the relationships specified in the Restatement are only examples and that other relationships also can give rise to special duties. Thus, for example, a parent-minor relationship would impose the same, or even more extensive, duties of care than those explicitly provided for in the Restatement.

A recent Israeli case is illustrative of the complexities of creating salience.
 The plaintiff, while waiting for a bus in the Jerusalem Central Bus Station, was severely beaten. He sued the bus company, claiming his injuries had been the result of its negligence, for it had failed to take precautions to prevent acts of aggression by third parties. The district court granted the defendant’s summary motion to dismiss the claim, mainly on the grounds that the bus company bore no special duty of care vis-à-vis the plaintiff. This ruling is presumably in keeping with tort law’s traditional reluctance to attribute liability for omissions, particularly when the omission relates to a failure to prevent intentional activity by a third party.

The Israeli Supreme Court, however, rejected this conclusion, overruling the district court’s decision and remanding the case to be retried on its merits. Surveying both American and Israeli case law in its reasoning, the Court pointed to an exception to the general rule exempting individuals from liability; namely, that liability for an omission is often imposed if a special relationship between the plaintiff and the defendant exists, particularly when the injury was a foreseeable risk. The Court also noted that even though liability for failing to prevent crimes is rare, the fact that the third party’s assault was spontaneous and unprovoked is not sufficient to exempt the defendant, ex definicio, from liability.

The Court outlined a few parameters that should be taken into account in attributing liability in such cases, particularly the defendant’s ability to foresee the criminal activity. The Court listed a number of factors in determining foreseeability, such as: whether the given activity or other criminal activity of a similar type was prevalent prior to the specific case; whether the situation was common or exceptional in nature; whether the defendant had control and supervision over the criminal act or over the place in which the criminal act was perpetrated; and whether, while taking into account the relationships between the parties, the plaintiff could have reasonably relied on the defendant to take reasonable precautions against the harmful activity. Moreover, the Court held that under the appropriate circumstances, broader issues of public policy should also be taken into account.

Arguably, the exception to liability exemption for omissions in this case, along with numerous other exceptions to the rule, can be explained by the presumption that the person to whom liability is attributed is often the cheapest cost avoider. The criteria used by the Israeli Supreme Court to determine liability in the above case, such as foreseeability, seem to be correlated with the costs of prevention. Other common law exceptions also seem to support this interpretation. The innkeeper has better knowledge and information of the risks to her guests; similarly, the employer often has a better ability to prevent risks that relate to the workplace. Hence, it seems that it is not the fact that a single agent can be selected from among numerous potential tortfeasors that justifies imposing liability on her, but, rather, the fact that the selected tortfeasor is the cheapest cost avoider, which explains why a duty is imposed in these noted cases.

This explanation, however, does not provide a complete answer. For example, in the first burning car hypothetical, each one of the bystanders who can operate the fire extinguisher is also a cheapest cost avoider. Thus, the mere fact that a person is a cheapest cost avoider is not sufficient to justify imposing a duty on her; there also must be something to distinguish her from all others. In addition, it is necessary that she can be singled out, under the circumstances, as distinct. Moreover, it is not a necessary condition that she be a cheapest cost avoider to impose liability on her. Indeed, the law sometimes imposes liability on a person who is not a cheapest cost avoider if this will serve to produce salience.

The Israeli Supreme Court decision described above may demonstrate why the imposition of liability on X can be justified even if X is not the cheapest cost avoider. Assume that the bus company had been able to prove that the cheapest cost avoiders were the bystanders at the bus station, that hiring guards would be too expensive and reliance on the intervention of bystanders a much cheaper way to prevent harm from occurring. However, the plaintiff could have countered this argument by claiming that imposing liability on bystanders could result in the dilution of liability and, therefore, be ineffective. It is likely, under these circumstances, that even if the bus company were not the cheapest cost avoider, it is preferable to impose liability on the bus company than on the bystanders.

Whereas in this case, the need to identify a salient agent may have shifted liability from one potential defendant (the bystander) to another potential defendant (the bus company), sometimes this need results in a shift of the costs from one defendant to the plaintiff. The example of the bystanders who fail to use the fire extinguisher should be classified as falling into the latter category. Each of the bystanders is the cheapest cost avoider, but none is salient. Hence, the cost is imposed on the plaintiff, who, under these circumstances, has stronger incentives to take precautions against fire.

Thus far, we have emphasized the potential conflict between the principle that liability should be imposed on the cheapest cost avoider and the necessity of salience to ensure efficient incentives. It is perhaps important to recall that in the typical case, the two factors operate in tandem.

The factors specified by the Israeli Supreme Court as relevant for attributing liability therefore serve two goals. First, they work to identify the cheapest cost avoider. Control and supervision can be regarded as a proxy for the defendant’s ability to prevent the harm and can determine whether the defendant is the cheapest cost avoider. Second, these factors also serve to single out from among numerous potential tortfeasors one individual who will bear liability, and consequently, they provide her sufficient incentives to prevent the harm. In the specific case, it would have been quite difficult to determine in advance whether the bus company had, indeed, been the cheapest cost avoider, and not the bystanders who witnessed the assault. There were numerous bystanders, and imposing liability on them all could have led to dilution of liability, due to their sheer numbers. Being in charge of the bus station (or any business as the case may be) is an easy means of singling out a single actor from among many potential defendants.

Moreover, sometimes the fact that a person is the cheapest cost avoider is the distinguishing factor that differentiates between that person and other potential tortfeasors. There is a common sense observation that serves to harmonize the concept of salience with the principle of the cheapest cost avoider: “The nearer to home the need for help is, the worse we think of a person … for not responding to it; and the further away it is, the harder to think of those in need of help as having a moral claim on him … or as being responsible for them.”
 Physical proximity thus can serve as both a proxy for the costs of prevention as well as a method for establishing salience.

A counterargument might be that this argument leads to counterintuitive implications. If, indeed, any salient rule can resolve the deadlock, why does tort law not simply adopt a rule that imposes liability on the oldest tortfeasor, or on the blue-eyed tortfeasor, or on the tallest person, or based on any other capricious criterion?
 Even if our examples demonstrate that tort law sometimes resorts to arbitrary rules to determine liability—insofar as they cannot be fully rationalized on the basis of greater culpability on the part of the specific agent or in terms of the economic standard of the cheapest cost avoider—it is hard to think of capricious examples of this type. Presumably, however, under the above argument, such capricious criteria could be equally conducive for the purposes of tort law.

The reluctance to adopt capricious criteria is partly based on the fact that legal rules, including those that create salience, need to be internalized and accepted by the public. Rules that are based solely on capricious criteria are unlikely to be internalized. Furthermore, while efficiency concerns may dictate the adoption of capricious criteria to guarantee salience, there may be moral constraints that preclude the use of such criteria. Using purely capricious criteria could be justifiably condemned and rejected as discriminatory, despite being conducive to efficiency.

More fundamentally, however, capricious principles will not have the sufficient generality to promote the principle of salience. Principles of salience typically rely on intrinsic connections between the agent and the circumstances that single out the agent. Capricious criteria may be useful in certain circumstances, but typically they are too specific and are thus inept as salience-creating mechanisms. Imposing liability on blue-eyed people may fail simply because there are no blue-eyed people or because there are too many of them. On the other hand, criteria based on the connections between the event and the agent, such as those based on the possession of land or control over a specific site, invariable operate irrespective of contingencies that may or may not apply under the circumstances. Salience has its own inner logic, and there is no capricious criterion that can equally satisfy the requirements of this logic.

In sum, salience-creating rules often exploit the traditional notions of moral theorists (by relying on culpability) or those of law & economics theorists (by using the principle of the cheapest cost avoider). Yet, the traditional principles of moral or economic theorists are inadequate and need to be supplemented with additional criteria. Moreover, as we argued, the traditional moral or economic principles for selecting from among the numerous potential tortfeasors are neither necessary nor sufficient. Indeed, tort law often selects a party that may not be the cheapest cost avoider, because there are too many indistinguishable cheapest cost avoiders.

2. Singling out Responsible Agents on the Basis of Special Chains of Causation

Common law makes a sharp distinction between a person who creates a risky situation or causes damage without fault and a person who is a mere bystander and has no causal link whatsoever to the damage caused. An innocent driver who runs into a horse and kills it may be obliged to warn other drivers of the resulting risks or to have the carcass removed from the way;
 in contrast, an innocent bystander who might be equally effective in preventing further damage to others will have no analogous duty to act.

The rule that liability is imposed on the person who directly causes the harm can be explained by the fact that this person is typically the cheapest cost avoider. The driver who ran into the horse has information about the accident and is typically in a better position to prevent future harm. However, there are examples of causation that contradict the conjecture that the person who causes the harm is the cheapest cost avoider. If, due to some natural disaster and without any fault on my part, my car starts rolling, thereby posing a risk to others, I have an obligation to prevent the materialization of this risk, even if the costs to me are much higher than the costs of prevention to others.

Imposing liability on a person who innocently (without fault) caused a risk as in these two hypotheticals would, arguably, be puzzling. The person who created the risk resulting in harm is not necessarily, or even typically, the cheapest cost avoider; nor is she necessarily the most culpable agent. A bystander who did not cause the damage could, with equal effectiveness, warn other drivers of the risk. Yet, imposing liability on the agent who innocently caused the accident is a way to avert dilution of liability and guarantee the effectiveness of a duty to rescue. Thus, tort law, in singling out an innocent agent and differentiating between her duty and that of others, overcomes the risk of dilution of liability.

3. Singling out Responsible Agents on the Basis of Voluntary Undertaking

What are the duties of a person who is in the midst of a heroic effort to rescue another? This question has been the focus of considerable interest among both lawyers and scholars. One school of thought holds that the only duty the rescuer bears is not to worsen the victim’s position, while others hold that the duty is much broader, that a person who volunteers to rescue another is obligated to invest reasonable efforts in completing the rescue. Our analysis supports the latter view, explaining why even if the rescuer did not worsen the victim’s position, efficiency may require imposing liability on her given her salience.

Section 324 of the Restatement (Second) of Torts clearly endorses the first duty (the duty not to worsen the victim’s condition). Under this section, a bystander who, being under no legal duty to do so, takes charge of another is liable to that other person for any bodily harm caused to the latter by the actor’s failure to exercise reasonable care to secure the safety of the latter while within the actor's charge. This section also provides that the rescuer will be liable for discontinuing the aid or protection, if by doing so, she leaves the victim in a worse position than when she took charge of him.

The approach endorsed by the Restatement rule was applied in Farwell v. Keaton.
 This case involved a fight between teenagers against the background of alcohol and flirtations. As a result of the fight, one of the teenagers was severely beaten and was left lying under his car. He was found there by his friend, with whom he had begun the evening outing and who had also been involved in the fight. After applying ice to the victim’s head, the friend took him away in the car, driving around for quite some time, eventually leaving the car with his unconscious injured companion in the driveway of the latter’s grandparents. The grandparents found their grandson only in the morning, upon which they took him to the hospital, where he died of his wounds. The court found that the relations between the victim and his friend were sufficient to give rise to an affirmative duty of care on the part of the latter toward the former. The court held that the two friends had been companions together on a social outing. The defendant knew, or should have known, that under the circumstances, no one would provide the victim with the necessary medical assistance and to say that he had borne no duty to seek such assistance or at least to notify someone of his friend’s condition would be "shocking to humanitarian considerations" and in total contradiction to "the commonly accepted code of social conduct."

More generally, Epstein argues that if a defendant moved the victim’s body from a public to a private place, where he was left to languish without receiving the necessary medical care, the defendant can be held liable for depriving the victim of the opportunity to be rescued by a third party.
 

This principle can be extended to the case of reliance. Section 323 of the Restatement (Second) of Torts imposes a duty of care whenever the defendant voluntarily undertakes to help a victim and the latter relies upon that undertaking. Dobbs offers the following illustration:

If a child is struck in an unguarded crosswalk where guards have always been provided before, liability for negligently failing to provide the guard follows if the parents relied on the guard. Reliance is possible only when the parent has knowledge of the undertaking and a choice whether to provide some other means of protection … . In the same circumstances, however, the reliance requirement can defeat the claim for the child’s injury if the child’s parent did not know that guards had been provided … . So if two children are struck in the same crosswalk at the same time because the protection of a crossing guard had been discontinued, only the one whose parents could have themselves escorted the child could recover for withdrawal of the guard. 
    

In this example, liability seems to arise from the fact that had the parents not relied upon the presence of a crossing guard, they would have taken other precautions vis-à-vis their child’s safety. However, this explanation is inadequate since parents who do not know about the presence of a crossing guard could argue that they had relied upon the voluntary intervention of bystanders. Yet, the courts are reluctant to acknowledge reliance of this sort. Why, then, does reliance on the presence of a crossing guard give rise to liability, whereas reliance on the voluntary intervention of bystanders has no such ramification?

One possible explanation is that crossing guards are typically more reliable than bystanders, since they are, after all, hired to ensure children’s safety at the crosswalk. Reliance on them therefore is typically more justified. However, the Restatement (Second) of Torts does not restrict the duty to ensure safety to a guard, but, rather, imposes it on any potential tortfeasor who undertakes or assumes such a duty. Moreover, the alleged greater effectiveness of a crossing guard in ensuring the safety of the children may be the result of the fact that the courts do not recognize reliance on bystanders and, therefore, the latter bear no sense of responsibility. If courts were to recognize such reliance and attribute liability to bystanders for failing to come to assistance, bystanders could become more effective and reliable. The reluctance to recognize reliance on the willingness of bystanders to come to assistance can be rationalized in terms of salience. Reliance can operate as a salience-creating mechanism only when it is focused on a well-defined agent. In order for reliance to be an effective mechanism for creating salience, it must single out a particular individual; it cannot diffuse broadly on the public as a whole.

Indeed, reliance by potential tortfeasors on the intervention of a single agent among them could be sufficient to create salience, even when the victim herself is oblivious to the existence of that agent. This observation might underlie the view shared by many scholars that the decision in Kircher v. The City of Jamestown
 is wrong.
 In Kircher, a suit brought by a rape victim against the City of Jamestown, the court ruled that the plaintiff did not have a cause of action against the municipality arising from the fact that a police officer had failed to follow through on an initial eyewitnesses report of the alleged rapist’s aggression against the victim immediately preceding the rape. The court found that although the officer had made a promise to the eyewitnesses that he would file a report, a promise upon which the witnesses could reasonably rely, the plaintiff could not claim similar reliance.

Under our analysis, this decision was erroneous. Reliance can serve to single out a particular agent, even when it is not the injured party, but other potential rescuers, who have operated on the basis of that reliance. If indeed potential rescuers (in Kircher, the witnesses) rely on X to act and X is aware of this reliance, the imposition of liability can be justified, even if the victim herself does not share this reliance and is not even aware of it.

Section 324 of the Restatement concludes with an important caveat that supports the imposition of even broader legal duties than this analysis would suggest. This section states explicitly that it does not seek to determine whether liability may arise in circumstances where a rescuer abandons her mission but leaves the individual she has assisted in no worse a position than when she first found him or began the rescue. For example, if the rescuer throws a drowning person a rope, pulls him to shore, and then suddenly changes her mind and, instead of completing the rescue, leaves the person to languish unattended, she might be liable even if under the circumstances, this did not worsen the victim’s prospects for recovery.

Why should a “rescuer” bear liability if she does not impair the injured person’s opportunities to be rescued by someone else? Why should the duty of a person who attempts to rescue another differ from that of a simple bystander who fails to act? Arguably, attributing liability to someone who abandons a rescue mission would be counterproductive, since it would deter people from intervening for fear of eventually being subject to liability. Moreover, it seems repugnant to moral intuitions  to impose liability upon a well-intentioned individual who ceased her assistance only because it was too costly, while, at the same time, exempting a bystander indifferent to the victim’s plight from liability. A possible explanation is that the rule that imposes liability on the good-willed rescuer and exempts from liability the indifferent bystander prevents the dilution of liability by its singling out of a salient agent.

B. Rules that Rest on “Natural Salience”
There are situations in which the problem of multiple tortfeasors seldom arises because under the particular circumstances, there is little likelihood of more than one potential rescuer being present. In such cases, the liable agent can be singled out without any reference to criteria limiting the scope of potential tortfeasors: she is salient by virtue of her being the sole potential rescuer. Here, the circumstances, and not the law, create salience by selecting the “natural rescuer.” An example of this type of case can be found in admiralty law.

Duties of care under admiralty law are based not on the characteristics of the rescuer, but on the characteristics of the rescued. Under admiralty law, a person is held liable for any injuries caused to another by her refusal to render assistance to an individual found at sea. Section 2304, entitled “Duty to provide assistance at sea,” states, “A master or individual in charge of a vessel shall render assistance to any individual found at sea in danger of being lost, so far as the master or individual in charge can do so without serious danger to the master's or individual's vessel or individuals on board.”
 Many scholars view this provision as a sharp deviation from the common law no-duty-to-rescue rule. Imposing an affirmative duty upon individuals who are in charge of vessels to rescue those in peril at sea runs counter to the sharp distinction between misfeasance and nonfeasance in tort law.

Why, then, did the legislator abandon the traditional common law principles and instead adopt a new rule for admiralty law? Why the distinction between a rescue at sea and a rescue on land? Why should sailors in peril be privileged compared to, say, mountain climbers or innocent victims of natural catastrophes?

The rationale may lie in the fact that unlike other circumstances, the likelihood of being rescued at sea is quite low; the ocean’s vastness makes it unlikely that several potential rescuers will be in the vicinity of a sinking ship at the same time, and less so in the case of someone who has fallen overboard. Cases involving such circumstances at sea can be characterized as cases of “natural salience.” The small likelihood of the simultaneous presence of several rescuers guarantees that imposing an affirmative duty will not lead to dilution of liability.

Another illustrative example of circumstances leading to natural salience is cases involving landowners. Often the owner of the land is the only potential rescuer in the event of a catastrophe occurring on that land. Ownership of land gives the owner the ability to provide assistance to people in need, assistance that others are unable or legally barred from providing.

Principles that can be analogously rationalized in terms of natural salience can be observed in the area of social (as opposed to legal) norms. For example, a commonly practiced rule amongst nomads requires them to always provide help to strangers in need. The harsh conditions in which nomads tend to live perhaps give rise to the assumption that if a person is in a position to rescue another, she is most likely to be the only potential rescuer.
C. Rules Inducing “Self-Generated” Salience
Sometimes the mere risk of liability being imposed upon multiple parties in alternative care situations is sufficient to induce the potential tortfeasors to decide how liability should be distributed among themselves in the event of harm. In such cases, salience need not be created by a legal rule that singles out a particular tortfeasor. The law can, instead, rely on the relevant parties to determine who should bear the costs. Typically, these cases involve potential tortfeasors who are acquainted with one another and, consequently, can allocate the risks among themselves. The lower the transaction costs among the potential tortfeasors, the more likely that the parties will be able to allocate the risks among themselves.

1. Vicarious Liability
The vicarious liability of employers is rarely discussed in the context of the duty to rescue; yet, conceptually, it raises a similar problem.
 Often, an employer can prevent damage caused by her employees to a third party by means of stricter supervision or by increasing her investment in workplace precautions. Yet, since failure to take such precautions would be an omission, in the absence of a specific rule imposing liability on the employer, she would expected to be exempted from liability for any damage resulting from her omission. Hence, the vicarious liability of employers can be conceptually characterized as an exception to the general rule exempting liability for omissions.

There are two reasons why attributing liability to employers is unlikely to lead to dilution of liability. First, the typical employee in this type of situation is generally too poor to be effectively deterred by the imposition of liability. Thus, the employer knows that joint liability will not effectively dilute her liability. The party injured by the employee’s action normally prefers to sue the employer, who has “deeper pockets” than the employee, which is why the employer usually cannot recover from the employee.

The second reason is that the transaction costs between employers and employees are typically low. When transaction costs are low, the parties assign the risk to the cheapest cost avoider, who, under these circumstances, will have sufficient incentives to take precautions against the occurrence of the harm.

Explaining vicarious liability in terms of “self-generated salience” serves to shed some light on the exceptions to the attribution of liability to employers for the injurious actions of their employees. The traditional explanation for exempting employers from liability when employees deviate from their designated tasks is that the employer’s costs of prevention in such cases are high relative to those of the employee. Thus, if an employee takes his employer’s pistol and uses it to commit an assault, the employer is exempt from liability.
 In cases such as this, the common law does not regard the two as joint tortfeasors, and liability is borne solely by the employee.
 We offer an alternative explanation for this exception that revolves around the employer-employee transaction costs: the less related the agent’s actions are to his designated tasks and the more the employee deviates from his duties, the higher the transaction costs between the parties.

This explanation also explains the reluctance of most legal systems to expand the doctrine of vicarious liability to people who contract with independent contractors for the latter’s injurious actions. The high transaction costs between these parties prevent an efficient allocation of risk ex ante. The independent contractor, unlike the typical employee, does not always have a long-term relationship with the person who hired him. It is, therefore, inevitably more costly for the parties to allocate the risks between them ex ante. Furthermore, because independent contractors frequently work simultaneously for a number of people, holding all of the latter liable as principal tortfeasors would exacerbate the risk of dilution of liability.

2. Agents Realizing a Common Goal
When several individuals act jointly to realize a common goal, tort law typically attributes liability to all of them jointly for any damage resulting from that activity. Fleming has outlined the following necessary conditions for attributing liability in such cases. 

The critical element … is that those participating in the commission of the tort must have acted in furtherance of a common design. There must be ‘concerted action to a common end’, not mere parallel activity or ‘a coincidence of separate acts which by their conjoined effect cause damage’. Broadly speaking, this means a conspiracy with all participants acting in furtherance of the wrong … .

These cases would appear to fall outside the scope of our discussion, since they usually involve acts and not omissions. However, under our model, the exemption from liability for omissions is justified on the grounds that joint liability in alternative care situations may lead to a dilution of liability. Thus, it is not some intrinsic difference between acts and omissions that justifies the exemption; rather, the exemption is based on the general assumption that the risk of dilution of liability arises more frequently in cases of omissions than in cases of acts. It is therefore important for the purposes of our discussion to note that our model explains why liability is normally attributed in cases involving common design amongst actors, despite the fact that such cases usually involve alternative care situations. The intimate relationships between the parties allow them to interact and reduce transaction costs. This, in turn, facilitates the spontaneous creation of salience by the parties themselves through negotiations. It seems reasonable to assume that the common law would adopt the same approach towards individuals who intentionally seek to achieve a common goal by means of an omission.

IV. Objections

Numerous objections can be raised against the claim that what ultimately distinguishes between acts and omissions is that omissions are attributable to multiple agents in alternative care situations. Some of the objections challenge the economic rationale of this claim; others are based on the observation that alternate doctrinal tools could be developed to prevent the risk of dilution of liability. Finally, some objections argue that the explanation we propose cannot accurately explain existing doctrines.

A. The Imposition of Liability in Alternative Care Situations Undermines the Pursuit of Efficiency
It seems that even if the imposition of liability on multiple injurers in cases of alternative care situations is ineffective, it cannot be harmful. The failure to impose any liability reduces the incentives to act even more than when liability is at risk of being diluted. This argument is flawed, however, because the imposition of liability on multiple injurers in alternative care situations can, in fact, have negative effects. More specifically, imposing liability on multiple injurers in alternative care situations is likely to deter the potential victim from taking precautions to prevent the harm, since she knows that she will be fully compensated in the event of that harm materializing. The failure of the injurers to invest in precautions (because of a lack of incentives due to dilution of liability) and the failure of the potential victim to invest in precautions (because she knows she will be compensated fully by the tortfeasors) inevitably lead to an inefficient outcome.

Let us assume, for example, that there are 100 potential rescuers, each of whom can prevent an expected harm of 50 by investing 10 in precautions. Assume that the potential victim also can prevent the harm, but by investing 20. In these circumstances, if liability were imposed, none of the potential rescuers would prevent the harm since the cost to each potential rescuer of preventing the harm (10) would be higher than the expected costs of the accident for each potential rescuer (0.5); the victim also would have no incentive to invest in precautions since he would be fully compensated by the rescuers in the event of the harm materializing. Hence, if liability were imposed on the potential rescuers, nobody would invest in precautions and the expected costs would be 50, whereas if liability were not imposed, the victim himself would invest in precautions and the overall cost would be 20. It is therefore preferable in such circumstances to exempt multiple potential rescuers from liability.
 Thus, imposing liability on multiple injurers in alternative care situations is not only futile, it also might inefficiently diminish the incentives to the potential victim himself to take optimal precautions.

B. Apportionment of Liability among Tortfeasors to Overcome the Risk of Dilution of Liability
Can the risk of dilution of liability be overcome by using more sophisticated rules of apportionment of liability among tortfeasors?

Our assumption thus far has been that if liability is imposed upon multiple tortfeasors, the cost will be divided equally among all of them. However, tort law often endorses more sophisticated rules for apportioning liability. For instance, rather than exempting injurers from liability, tort law imposes joint and several liability upon all the injurers, but then selects a single agent who must indemnify the others. Arguably, by using such apportionment mechanisms, society provides potential tortfeasors with optimal incentives, while, at the same time, providing potential victims with “insurance.” If, for some reason, the victim cannot sue one defendant, she can still sue the other tortfeasors, who, in turn, can sue one another for indemnification.

Consider the following scenario: Two persons, A and B are engaged in a dangerous activity that has an expected cost of 20. Either one of them could invest in precautions and prevent the harm. A’s precaution costs are 15, while the cost to B is only 13. If they were to be held severally liable for 50% of the total costs each, neither would act because each would be liable for only 10. The law, however, sometimes adopts a more sophisticated principle under which the plaintiff can sue either A or B or both. In the event that the plaintiff sues one of them, say A, successfully, A can then sue B for full indemnification for the entire amount of 20. If B knows that she will ultimately have to bear the entire expected cost of the activity, she will take the proper precautions at the lower cost of 13.
 

Landes and Posner have suggested a solution along these lines, arguing that joint tortfeasors should be fully indemnified by the cheapest cost avoider, thus giving the latter incentive to take precautions to prevent the damage.
 But Landes and Posner concede that sometimes the “full indemnification solution” is inadequate, for reasons that were raised earlier.
 Often, there are a number of cheapest cost avoiders. Moreover, even when the costs of prevention are not equal amongst the injurers, they often do not have sufficient information to know ex ante the identity of the cheapest cost avoider. The full indemnification solution therefore raises precisely the same problems that initially motivated the discussion in this paper: either dilution of liability or excessive investment in precautions. In the absence of specific information and with the high cost of obtaining it, potential tortfeasors may assume that the probability of their being the cheapest cost avoider is 1/N, where N is equal to the number of people involved. The bigger N is, the smaller the individual risk exposure, and the greater the likelihood of each one preferring to bear the expected cost of the harm, should it materialize, over investing in precautions. Alternatively, the uncertainty may induce the parties to invest excessively in precautions, particularly if they are risk averse.

The full indemnification solution is effective only when a single injurer can be easily identified at the time that potential injurers are expected to invest in precautionary measures. Identifying a single injurer and imposing liability on her is, however, precisely the difficulty that gives rise to dilution of liability in the first place. Indemnification presumes the existence of mechanisms that can differentiate among potential tortfeasors and, therefore, of a salience-creating mechanism of the type analyzed above.

C. Apportionment of Precaution Costs among Tortfeasors as a Possible Solution for Dilution of Liability  

Our analysis has thus far ignored another possible solution to the problem of dilution of liability, namely, apportionment of precautions costs. We will now argue that there are cases in which the efficient rule would be to allow one potential injurer (or more) to invest in precautions and later sue for contribution from her fellow potential injurers, who would be jointly and severally liable along with her if the harm is not prevented. A potential injurer who invests in (efficient) precautions should be allowed to recover her “excessive” costs from the other potential injurers.

This argument can be demonstrated by the following example. Assume that 100 potential injurers can each prevent an expected harm of 50 by each investing 10 in precautions. In these circumstances, if liability is imposed, none of the potential injurers will prevent the harm, since the cost of prevention for each potential injurer (10) is higher than the expected cost each would have to bear should the damage occur (0.5).

In the absence of transaction costs, the parties would take the precautions to prevent the harm, without the intervention of the legal system. However, given the existence of transaction costs, the harm would not be thus prevented by the potential injurers. In Part II, we argued that in such circumstances, efficiency sometimes warrants imposing liability not on the potential injurers, but on the victim himself.
 Our example here provides an opportunity to investigate another proposal, one that seems to reconcile the conflict between the principle of the cheapest cost avoider and the principle of salience. Ideally, the conflict could be resolved by adopting both of the following two principles: one, liability can be imposed on all potential injurers; and two, a particular potential injurer should be reimbursed for her “excessive” prevention costs by all other potential injurers. Thus, all the potential injurers will share equally the costs of preventing the harm. If both these principles are adopted, the actual rescuer’s cost will be only 0.1, which will be equal to the cost borne by every other individual potential rescuer. If all potential injurers fail to take preventive measures, the cost to each one of them will be 0.5.

D. Criminal Law

Criminal law, like tort law, treats acts and omissions differently. The principles that govern criminal liability in criminal law are similar in many respects to those that apply under tort law. Ashworth has classified five categories of cases in which criminal law enforces a duty to act.
 These include: the duties of a person who inadvertently creates a potentially harmful situation; the duties arising from certain relationships, including the parent-child relationship; and the duties arising from ownership or control of property. Some of these categories are strikingly similar to the exceptions to the general principle of no liability for omissions under tort law. However, our analysis would seem to be inapplicable to criminal law, because criminal law can impose sanctions that exceed the cost of the harm caused by the omission. Hence, attributing criminal liability to multiple offenders in alternative care situations typically will not lead to dilution of liability, for the severity of the criminal sanction is independent of the number of offenders.

There are two possible explanations for the similarity between tort law and criminal law in this context. First, one could argue that although the doctrinal exceptions recognized in both areas of the law are similar, the rationales underlying the doctrinal principles are different. Hence, there is no structural similarity between criminal law and tort law; it is mere coincidence that the exceptions to the respective rules seem so similar in the two branches. A second, more compelling explanation relates to the fact that although the presence of multiple co-offenders in alternative care situations does not give rise to a risk of dilution of liability in criminal law, it does raise other structural problems, specifically, the likelihood of an excessive investment in precautions. Alternative care situations are characterized by the fact that a single individual’s investment in precautionary measures is sufficient to prevent the harm from occurring; investment in precautions by two or more people is, therefore, wasteful. Hence, the imposition of criminal sanctions may overcome the problem of dilution of liability in such situations, but it inevitably leads to excessive investment in precautions.

While the risk of excessive investment explains why the structure of criminal liability for omissions is analogous to tort liability for omissions, it is nonetheless true that criminal law can afford to be more lenient in attributing liability to multiple offenders in alternative care situations. This is because there are circumstances in which dilution of liability is a far more serious concern, while excessive investment in precautions is not. In cases in which a rescue operation is initiated by a single rescuer, other potential rescuers can learn of the rescuer’s activity and, consequently, be unlikely to invest in excessive measures. Moreover, criminal law can mitigate the risk of excessive investment by allowing potential rescuers the defense of reasonable belief that another potential rescuer was already engaged in a rescue operation.

Conclusion

The principle of salience is not a rule of liability; instead, it should be understood as imposing constraints on the rules of liability. The principle of salience dictates that liability should be concentrated rather than spread among many different agents. This article argued that this principle helps to explain why tort law typically imposes liability upon agents who commit actions rather than omissions. The exemption from liability for omissions under tort law can be justified on the grounds that attributing liability to all those who fail to act would lead to dilution of liability. The exceptions to the exemption from liability can also be rationalized as ways of overcoming the risks of dilution of liability. In some cases, tort law narrows the scope of liability for omissions by applying salience-creating rules that single out a single tortfeasor from among the many potential ones. In other cases, omissions are committed in circumstances giving rise to “natural salience,” where the attribution of liability does not lead to dilution of liability. Finally, tort law sometimes induces potential tortfeasors to allocate liability ex ante among themselves.

The need for a principle of salience is hardly surprising to the public law practitioner. It is not uncommon to find that administrative law designs principles that are intended to guarantee that liability is concentrated.
 It is important that liability, whether public or private, rest with one or a few identifiable agents. However, the principle of salience in tort law has largely been ignored by tort scholars. The substantive principles governing liability, such as the principles of corrective justice or the principle of the cheapest cost avoider, seem, to their advocates, sufficient to explain the doctrinal complexity of tort law. This disregard for the principle of salience can perhaps be explained on the grounds that the substantive principles of liability seem less arbitrary and more principled than the principle of salience. The inherent arbitrariness of the principle of salience—namely, the fact that it sometimes dictates selecting an agent who is not the “best agent” in some important respect (e.g., the cheapest cost avoider or the most culpable agent)— might be regarded by scholars as intellectually inelegant and perhaps even morally repulsive. This article, however, exposes the fact that the principle of salience is necessary for achieving the very same objectives that the rule of the cheapest cost avoider aims to achieve and that it often explains why the substantive principles governing liability deviate from what theorists would (or should) imagine them to be.

Our analysis was framed in terms of economic efficiency; but an analogous analysis is applicable to non-economic theories. Attributing liability typically requires distinguishing between the status of one person and that of others, and law is a tool for accomplishing this. This distinction is a key feature of the concept of liability. A person is held liable if she is perceived as particularly affiliated to the harm in contrast with others who are less affiliated or even not affiliated at all. The phrase “we are all to be blamed” may sometimes have political and moral appeal, but as a general principle of liability, it is inept. Legal liability is a concept that serves to differentiate the status of one person from that of another. Such a differentiation makes good economic sense, but it also fits with a preexisting non-economic understanding of the concept of liability. Hence, it seems dilution of liability can be condemned not merely as inefficient, but also as disharmonious with the very essence of the concept of liability.
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