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The present paper is part of an ongoing study of the Scottish legal aid system.  This is the system under which the state pays the legal costs of those persons whose income is such that they cannot afford to pay for legal advice or representation from their own income.  In particular the paper is concerned with how the way in which cases proceed through the courts impacts on the number of accused persons accessing legal aid in criminal cases.  Expenditure on criminal legal aid in Scotland rose dramatically in the 1990s (Stephen, 1998; 2001).  The increase in such expenditure was a combination of both an increase in the number of cases in which legal aid was paid and an increase in the average expenditure per case on providing such defence services.  This paper focuses on the number of legally aided cases.

The increase in legal aid expenditure on criminal legal aid was greatest in cases which never went to trial because the accused persons changed their initial pleas from ‘not guilty’ to ‘guilty’ at, or shortly before, their trial diet.  These are often referred to as ‘cracked trials’.  The eventual guilty pleas may have been to modified charges or to the original charges.  It has been argued that this phenomenon is a product of the institutional structure of the legal aid system (Stephen, 1998) and Scottish Criminal procedures (Samuel, 1996).

This paper considers one of the policy responses to the phenomenon of cracked trials. We first examine data on legal aid expenditure, the number of criminal cases granted legal aid and the number of cracked trials at different levels of jurisdiction.  Thereafter, the structure of Scottish criminal procedure is outlined.  This is followed by a discussion of the changes in criminal procedure introduced with the intention of reducing the number of cracked trials.  Statistical tests are then carried out using court-level data to estimate the effect of the changes in procedure on the number of cracked trials.  Other effects of the changes are also estimated to arrive at an assessment of the overall impact of the policy response.  

Growth in Criminal Legal Aid

The main component of expenditure on Criminal Legal Aid in Scotland is the Nominated Solicitor Scheme
 under which defendants may nominate the solicitor of their choice to defend them.  In 1997/98 this scheme accounted for just under 96% of expenditure on Criminal Legal Aid and 53.5% of all Legal Aid expenditure compared to 98% and 55.3% respectively in 1990/91.  Table 1 presents summary information on the Nominated Solicitor Scheme.  Over the period 1990/91 to 1997/98 expenditure under the scheme rose by 63% in real terms with the volume of cases paid for rising by 22%.

However, the number of cases in the Sheriff Court
 grew by 53% from just over 63% of Nominated Solicitor Scheme cases in 1990/91 to over 79% by 1997/98.  Goriely et al.(1997) suggest that in the early 1990’s there was a shift in venue of summary  trials from the District to Sheriff Court where more severe sentences could be imposed.  The implication is that this was a decision of the Crown Office in Edinburgh.   It is likely also to have contributed to the increase in expenditure per case under the Nominated Solicitor Scheme.  The cost in legal aid of each Sheriff Court case did, however, rise over the period by 31%.

Table 2

Nominated Solicitor Scheme 1990/91 – 1997/98
(Expenditure and cost per case in 1990 prices)

	
	1990/91
	1997/98
	Ratio

	Nominated
	Expenditure
	£37.482M
	£61.187M
	1.63

	Solicitor
	Cases
	59,888
	72,870
	1.22

	Scheme
	Cost/Case
	£626
	£840
	1.34

	Sheriff
	Expenditure
	£23.090M
	£46.202M
	2.00

	Court 
	Cases
	37,888
	58,038
	1.53

	Cases
	Cost/Case
	£609
	£798
	1.31

	Cases without 
	Expenditure
	£7.497M
	£37.784M
	5.04

	trial in Sheriff 
	Cases
	17,762
	51,554
	2.90

	Court
	Cost/Case
	£422
	£733
	1.74


Sources:  Scottish Legal Aid Board, Annual Report, 1991, 1998.

The most dramatic change in expenditure in the Nominate Solicitor Scheme was the increase in cases in the Sheriff Court ’without trial’ for which expenditure increased by over 500% in real terms.  These are ‘cracked trials’ as discussed above.  An accused person charged under summary jurisdiction who pleads guilty is not entitled to full
Table 2

Annual Growth in Criminal Legal Aid Expenditure

(percentage)

	
	Growth in Nominal

Expenditure
	Growth in GDP Deflator
	Growth in Volume
	Growth in Cost per Case

	Nominated

Solicitor

Scheme
	10.94
	3.44
	2.84
	4.29

	Cases in

Sheriff

Court


	14.26
	3.44
	6.28
	3.94

	Sheriff Court Cases with No Trial


	30.33
	3.44
	16.44
	8.21


.

representation under the Nominated Solicitor Scheme of legal aid.   Such persons are only entitled to a minimal representation under Advice By Way of Representation (ABWOR) or, if they appear from custody, the Duty Solicitor Scheme.  It has been argued that this leads to accused persons pleading ‘not guilty’ in order to access legal aid and then changing the plea to ‘not guilty’ at trial.  This issue is discussed more fully in Stephen (1998), Samuel (1996) and Gorierly et al (1997).

As Table 1 illustrates ’cases without trial’ in the Sheriff Court had more resources expended on them in 1997/98 than all cases under the Nominated Solicitor Scheme in 1990/91.  Indeed, this category of cases accounted for 33% of all expenditure on legal aid in Scotland in 1997/98 compared to a mere 11% in 1990/91.  The average cost of these cases had grown by 74% over this period.  The data in Table 1 is transformed into annual growth rates in Table 2.  Duff and McCallum (2000) suggest that around one third of all cases listed for trial result in a guilty plea.  However, in a detailed study of cases in Edinburgh summary courts Goriely et al (2001) found that 41% of all cases represented by a lawyer resulted in a mixed plea (i.e. a plea of guilty to some charges and not guilty to others).

The phenomenon of ‘cases without trial’ may be better understood after a discussion of Scottish Criminal prosecution procedures.

Criminal Prosecution in Scotland

In the Scottish legal system criminal cases are tried under two procedures: solemn and summary.  The distinction is a matter of the seriousness of the crime and the previous convictions of the accused person.  The most serious crimes such as murder, attempted murder, rape, attempted rape, and culpable homicide must be tried under solemn procedure.  Trials for these most serious offences are heard before the High Court of Justiciary  (before a judge and jury).  Jurisdiction for other serious offences and crimes are shared between the High Court and the Sheriff Court.  There are 49 Sheriff Courts in Scotland, each deals with crimes and offences committed in a specified geographical location.  These courts have jurisdiction over all crimes and offences except those reserved to the High Court.  Sheriff Court trials may be under solemn procedure or summary procedure.  The former is heard before a sheriff and jury and the latter by a sheriff sitting alone.  The least serious crimes and offences are heard under summary procedure in the District Court.  There are District Courts in each local government area.  They are presided over by lay justices of the peace.  The one current exception is that in the city of Glasgow in addition to the District Court there is also a Stipendiary Magistrate Court which is presided over by legally qualified stipendiary magistrates.

The range of crimes and offences which may be heard under summary procedure in the District, Stipendiary Magistrate and Sheriff Courts are identical.  What differs between them are the maximum sentences and fines which they can impose on an accused person who is found guilty.  District Courts currently can impose maximum sentences of 60 days and fines up to £2,500.  Sheriffs and stipendiary magistrates can impose sentences of up to three months and fines of up to £5,000.  Each court may remit a guilty person to a higher court for sentencing if it is felt that a sentence exceeding its powers is appropriate.

All criminal prosecutions in Scotland are undertaken in the name of the Crown by the Lord Advocate or the Procurator Fiscal.  The latter is the local representative of the Lord Advocate in each Sheriff Court district.  Alleged crimes and offences are investigated by the police who make a report to the Procurator Fiscal.  The Procurator Fiscal not only decides whether to prosecute an individual accused of a crime or offence but what the charges should be, whether it should be under solemn or summary jurisdiction and in the latter case whether the trial should be in the Sheriff Court or the District Court.  Where the Procurator Fiscal decides the case warrants trial under solemn procedures the case is referred to the Crown Office
 where the decision is made whether or not to proceed under solemn jurisdiction and, if so, whether the case should be heard in the High Court or the Sheriff Court
.

The discretion of the Procurator Fiscal with respect to the contents of the ‘complaint’ in summary cases is almost absolute.  The Fiscal not only specifies the crimes and offences ‘libelled’ against the accused but can change these in the course of the trial.  In particular, they can be amended to obtain a guilty plea even after a trial has commenced.  The court must accept such a change of complaint and plea
 and proceed to sentencing.  It is this discretion which provides a basis for plea bargaining (referred to as plea negotiation in Scotland).  Unlike the case of the United States, the judge (or magistrate) has no role in negotiations.  Only the Fiscal and the accused person’s agent participate.  Furthermore, unlike in England & Wales there is no mandatory reduction in sentence for a guilty plea
.  However, as a result of s196 of the Criminal Procedure (Scotland) Act 1995 a court may take account of a guilty plea as a mitigating factor in considering the appropriate sentence but is not obliged to do so.  What research evidence as is available suggests little discounting of sentences (Goriely et al, 2001, pp.5, 109-111).

In effect what happens in Scotland is not so much plea negotiation as complaint (or charge) negotiation.  The defence lawyer can negotiate with the Fiscal for a modified complaint reducing the number and/or gravity of charges in exchange for a guilty plea to the charges contained in the revised complaint.  The benefit to the accused person of the bargaining is the lower sentence on the reduced complaint as compared to the likely sentence if found guilty on the original complaint.  The benefit to the Fiscal may be seen as the greater certainty of outcome, the time freed up to concentrate on cases where guilt is really in doubt, reduced congestion in the court system and reduced impact on the time of third parties such as witnesses and police.  In other words there are public expenditure savings and reductions in other social costs arising from avoiding trials
.  It should be noted that these savings are associated with trials and not the pre-charge investigation of the case.

One aspect of the Fiscal’s decision which would appear to be beyond bargaining with the accused person’s agent is the choice of jurisdiction and venue i.e. summary or solemn jurisdiction and, given jurisdiction, which level of court.  As mentioned above if the procurator Fiscal opts for solemn jurisdiction the Crown Office makes the final decision.  Under summary jurisdiction the Fiscal has the choice of Sheriff Court or District Court.  The consequence of this choice is the maximum sentence if found guilty.  Thus for a given crime or offence the Fiscal’s judgement as to the severity of the act is likely to be a major factor.  Prior convictions of the accused might also be a consideration.  Views as to the severity of an act are, of course, subjective and may vary from time to time as a consequence of changing social attitudes.  Thus procurators Fiscal may view a given set of facts as warranting different treatments at different time periods.  The attitudes of the Fiscals on this matter may also be influenced by considerations of public policy.  In particular, procurators Fiscal are the local agents of the Lord Advocate and more directly the Crown Agent who heads the Crown Office.  Public policy may be reflected in instructions given to Fiscals by means of Crown Office circulars.  It is thought that such circulars may influence Fiscals in their choice of venue for summary cases.  Goriely et al (1997) suggest that in the early 1990s a shift of certain classes of summary cases from district to Sheriff Courts took place in response to such public policy considerations.  However, there is no record of such a policy decision.  However, the policy change may have been implicit in the decisions of Procurators Fiscal rather than explicitly in response to a Crown Office circular. 

No official data is published on the extent of complaint negotiation.  However, inferences can be made from the stage at which proceedings terminate.  Published research suggests that in most situations, particularly in the lower courts, there is little opportunity for complaint negotiation because of the time pressures under which Fiscals and defence agents operate (Samuel, 1996).  Complaint negotiation usually takes place after the first (or pleading) diet in summary cases particularly where the accused is appearing from custody.  If a case terminates at the pleading diet it is likely that no complaint negotiation took place.  On the other hand if a case goes to court and witnesses are led it can be assumed that complaint negotiation was unsuccessful.  Termination of the case at any intervening stage, including on the day of the trial without witnesses being led may be taken to suggest that the charges were the outcome of negotiation between the parties.  Tables 3-5 show the percentage of cases before various levels of court which terminated at different stages of the process.  Table 3 shows the percentage of cases which conclude at the pleading diet.  This implies a plea of guilty as libelled, the prosecution deserts the case or a not guilty plea is accepted.  It can be seen that the figure declines as we move from District Court to Sheriff Summary Court to Sheriff Solemn Courts

Table 4 shows the percentage of cases in which a trial actually took place i.e. evidence was led. These are cases where the accused contested the charges as libelled.  Clearly the percentage of such cases rises as we move up the hierarchy of courts.  The remaining cases are those for which a not guilty plea was entered to one or more charges at the first diet but was changed to guilty before witnesses were led or where the prosecution deserted the case or accepted the not guilty plea after the pleading diet.  The change in plea may be as a result of bargaining between prosecution and defence over the nature of the charges.  Again, as Table 5 illustrates, the proportion of cases in this category rises as we move through the court hierarchy.

Table 3

	
	% Cases Concluded at Pleading Diet

	
	District Court
	Sheriff Court

	
	
	Summary
	Solemn

	90/91
	79.65%
	60.78%
	25.90%

	91/92
	80.52%
	60.76%
	24.01%

	92/93
	79.60%
	57.91%
	19.56%

	93/94
	77.90%
	54.45%
	18.68%

	94/95
	79.26%
	56.05%
	16.83%

	95/96
	76.41%
	52.53%
	16.79%

	96/97
	75.15%
	51.09%
	18.87%

	97/98
	77.45%
	52.01%
	17.72%

	98/99
	77.36%
	55.01%
	17.94%

	99/00
	78.44%
	52.68%
	18.67%


 Source: Annual Reports of the Crown Office and Procurator Fiscal Service

              1990/1 to 1999/2000


n.a.: No data available

Table 4

	
	              % Cases going to Trial
	

	
	District Court
	Sheriff Court

	
	
	Summary
	Solemn

	90/91
	7.90%
	12.85%
	34.97%

	91/92
	7.15%
	12.37%
	33.04%

	92/93
	7.10%
	12.62%
	34.24%

	93/94
	7.41%
	13.52%
	33.49%

	94/95
	7.27%
	12.06%
	33.74%

	95/96
	6.65%
	12.50%
	33.14%

	96/97
	6.42%
	12.72%
	29.15%

	97/98
	5.92%
	12.32%
	28.41%

	98/99
	5.94%
	10.66%
	26.66%

	99/00
	4.83%
	9.97%
	27.73%


Source: As Table 3

Table 5

	% Cases Concluded after Pleading Diet but before

Evidence Led
	

	
	District Court
	Sheriff Court

	
	
	Summary
	Solemn

	90/91
	12.45%
	26.37%
	39.13%

	91/92
	12.33%
	26.86%
	42.95%

	92/93
	13.30%
	29.47%
	46.20%

	93/94
	14.69%
	32.03%
	47.83%

	94/95
	13.47%
	31.88%
	49.42%

	95/96
	16.95%
	34.97%
	50.06%

	96/97
	18.43%
	36.19%
	51.98%

	97/98
	16.63%
	35.67%
	53.87%

	98/99
	16.69%
	34.33%
	55.40%

	99/00
	16.73%
	37.35%
	53.60%


Source: As Table 3

As mentioned earlier, accused persons who plead guilty at the pleading diet are not eligible for legal aid.  They may be eligible for the minimal representation available under the Duty Solicitor Scheme (for those appearing from custody) or in the form of ABWOR (when not appearing from custody) for advice on how to plead and representation at the pleading diet.  Those pleading not guilty may be eligible for assistance under the nominated solicitor scheme. Until April 1999 their solicitor would be paid at standard rates for actual work done in preparing the case even if there was a change of plea at the trial diet before evidence was led.  Since April 1999 a fixed fee has been paid for summary cases.

Figure 1 presents in schematic form the typical stages through which a summary case proceeds from pleading diet to conclusion
.  ‘Cases Terminated at Pleading Diet’ correspond to those represented in Table 3 and ‘Cases Terminated after Evidence Led’ correspond to Table 4.  The third outcome shown in Figure 1 is ‘Cases Terminated on Day of Trial’ either because the accused changes plea to guilty as libelled or, as a result of plea bargaining, pleads guilty to amended charges or the Crown accepts the not guilty plea.  Until 1996/97 these outcomes would, in most courts, correspond to the cases represented in Table 5 (referred to earlier as ‘cracked trials’).  

It should be noted that when a not guilty plea is tendered at a pleading diet a trial date is set and witnesses cited by both prosecution and defence to appear at that trial diet.  These witnesses will be in attendance at the trial diet even when plea bargaining (between pleading and trial diets) has resulted in the intention of the accused to plead guilty to amended charges or to the charges as libelled.  Thus ‘cracked trials’ are associated with unnecessary inconvenience to witnesses and allocation of court time and space.  Furthermore, since trial diets must be set at the time of the pleading diet it was not unusual for trials to be adjourned at the beginning of the trial diet because either the prosecution or the defence required more time to prepare their case.  Such an adjournment would also inconvenience witnesses, the other party and be an inefficient use of courts.

Provisions existed under section 337A of the Criminal Procedure (Scotland) Act 1975 (introduced by section 15 of the Criminal Justice (Scotland) Act 1980) for sheriff summary courts and District Courts to set an ‘intermediate diet’ at any time before the trial.  These were for the purpose of ascertaining the state of preparation of both prosecutor and accused and whether the accused still maintained the plea of not guilty.  However, such intermediate diets were not widely used prior to the early 1990s.  From 1991 a number of experiments were conducted in individual courts in the more regular utilisation of intermediate diets, after which their use became more widespread.  However, their use was still far from universal (McCallum and Duff, 2000).  After a public consultation and White Paper
, intermediate diets were made 
[image: image4.wmf]Pleading Diet

Case terminated at

Pleading Diet

Trial Date Set

Witnesses Cited

Trial Diet

Plea of 

Guilty

to Amended

Charges

Plea of

Guilty as

Libelled

Case

Deserted/

Not Guilty Plea

Accepted

Not

Guilty Plea

Maintained

Case Terminated

on Day of Trial

Witnesses

Not Called

Case Deserted/

Not Guilty

Plea Accepted

Plea 

of Guilty as 

Libelled

Not

Guilty

Plea

Evidence

Led at Trial

Witnesses

Called

Case Terminates

after Evidence

Led

Figure 2:

Simplified Case Trajectory of Summary Case with Intermediate Diet

Intermediate

Diet

Plea of 

Guilty

to Amended

Charges

Plea of

Guilty as

Libelled

Case terminates 

at Intermediate 

Diet

Witnesses

Countermanded

Not

Guilty Plea

Maintained

Case

Deserted/

Not Guilty Plea

Accepted

Plea

Bargaining

Charges

Maintained

Charges

Amended

Charges

Amended

Plea

Bargaining

Charges

Maintained


[image: image1.wmf] 

[image: image5.wmf]Pleading Diet

Case terminated at

Pleading Diet

Trial Date Set

Witnesses Cited

Trial Diet

Plea of 

Guilty

to Amended

Charges

Plea of

Guilty as

Libelled

Case

Deserted/

Not Guilty Plea

Accepted

Not

Guilty Plea

Maintained

Case Terminated

on Day of Trial

Witnesses

Not Called

Case Deserted/

Not Guilty

Plea Accepted

Plea 

of Guilty as 

Libelled

Not

Guilty

Plea

Evidence

Led at Trial

Witnesses

Called

Case Terminates

after Evidence

Led

Figure 1: Simplified Case Trajectory of Summary Case

Charges

Amended

Plea

Bargaining

Charges

Maintained



mandatory in Sheriff Summary and District Courts by the Criminal Justice (Scotland) Act 1995.  These provisions came into force in most courts from April 1996
.

When a trial date is set an intermediate diet date is also set for two to three weeks prior to the trial diet.  The time between the pleading diet and the trial date can be anything from 8 weeks to 15 weeks depending on the court
.  This provides the opportunity for plea bargaining to take place prior to the intermediate diet as shown in Figure 2.  The case will terminate at the Intermediate Diet if the accused pleads guilty as libelled or to an amended set of charges or the prosecution deserts the case or accepts the not guilty plea.  When the case terminates at the intermediate diet the witnesses who have been cited to appear at the trial diet can be countermanded (i.e. the citation cancelled) thus avoiding the inconvenience associated with ‘cracked trials’.  This will also allow a rescheduling of the court time allocated to the trial.

The provisions for intermediate diets provide for other sources of efficiency in the use of court time even if the trial diet is to go ahead.  Uncontested evidence can be agreed between prosecution and defence and recorded in a minute of agreement.  Consequently, any witnesses associated with this agreed evidence can be countermanded even where a trial is going to proceed.  This reduces both the length of trial and any inconvenience to witnesses whose evidence is uncontested.

The mandatory requirement to hold intermediate diets in all summary cases can been seen as having the intention of reducing the number of cracked trials with their associated social costs.  However, the only source of reduction in legal aid expenditure would be that associated with work which would not be done prior to the intermediate diet which would have been done prior to the trial diet in the absence of an intermediate diet
. 

The remainder of this paper is concerned with estimating the impact of mandatory intermediate diets on the way cases now proceed through the system.  In particular, has the requirement to hold mandatory intermediate trials reduced the incidence of ‘cracked trials’ with the associated social benefits of reduced inconvenience to witnesses and better utilisation of court resources.  This is done by examining a pooled cross-section time- series data set covering all Sheriff Summary Courts in Scotland for an eight year period straddling the introduction of mandatory intermediate diets.  The approach is to test for any structural change in the relationship between the number of cases terminating at each stage of the process and the number summary cases dealt with by each court.

This is not the first attempt to evaluate the introduction of mandatory intermediate diets. McCallum and Duff (2000) report on a government commissioned study of a sample of cases from a small number of representative courts.  They drew a sample of 100 cases from each of five District Courts and four Sheriff Summary Courts together with 75 cases from each of two Sheriff Solemn Courts for each of three time periods.  The time periods were the year leading up to introduction of mandatory intermediate diets,
 a period shortly after their introduction and a period by which it was thought the new procedures had settled down.  The researchers interviewed Fiscals, defence lawyers and Sheriffs as well as analysing court and prosecution files.  Interviewees gave the impression that more frequent and better use of intermediate and first diets, together with more agreement of evidence, has significantly reduced the number of witnesses required to attend court for trials which did not proceed.  However, workloads had increased as had efforts by prosecutors to agree evidence.  

The evidence extracted from case files indicated that there had been a decrease in the number of trial diets held.  However, the mandatory use of intermediate diets had resulted in the total number of court diets increasing.  The most common outcome of an intermediate diet was still that the case be continued to trial but a significant proportion of intermediate diets resulted in the conclusion of the case.  Those cases which proceed to a trial diet are, after the introduction of intermediate and first diets, more likely to result in a trial taking place.  The case file data also suggests that there had been a substantial increase in the proportion of witnesses countermanded.  In the case of one court the proportion doubled.  However, there were large differences among courts.  Furthermore, it did not seem that the rise in the proportion of witnesses countermanded arose from agreement of evidence but because cases concluded before the trial diet.

The present study attempts to extend the analysis beyond the court case studies analysed in McCallum and Duff (2000) by considering data on all Sheriff Summary Courts in Scotland.  In addition, the present paper overcomes a limitation of the sampling frame used by McCallum and Duff (2000).  They sampled from cases set down for trial.  This, however, means that they cannot take account of any changes in behaviour which occur prior to the pleading diet as a result of the new procedures.  Increased pressure on the time of Fiscals due to the additional Intermediate Diets may reduce further the limited number of plea bargains which can take place prior to the Pleading Diet increasing the number of not guilty pleas.  The knowledge that an intermediate diet will take place before the trial diet may encourage both defence and prosecution to delay serious consideration of the case before the pleading diet.  The method of analysis used in this study allows any effect of such changes in behaviour to be identified.

Testing for the Impact of Mandatory Intermediate Diets

The method used here is to seek to identify any structural change in the determinants of the number of cases concluding at each stage in the proceedings.  The data examined relates to all 49 Sheriff Summary Courts in Scotland together with the Glasgow Stipendiary Magistrate Court for each year from 1990/1 to 1997/8.  There are a total of 390 observations used
.  A fixed effects panel data model is used.  All court-specific determinants of the number of cases terminating at each stage (e.g. mix of offences, attitudes of prosecution, attitudes of sheriff etc.) will be captured by the court-specific fixed effects.  The only other determinant modelled is the total number of cases concluded in each court.  This suggests the following equations to be estimated:
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where:

ln(SSFi,t) is the natural logarithm of the number of cases concluding at the Pleading Diet in court i and year t;

ln(SSIi,t) is the natural logarithm of the number of cases concluding an Intermediate Diet in court i and year t; 

ln(SSDi,t) is the natural logarithm of the number of cases concluding on the day of the trial in court i and year t;

ln(SSTri,t) is the natural logarithm of the number of cases concluding after evidence has been led on the day of the trial in court i and year t;

ln(SSTOTi,t) is the natural logarithm of the total number of cases concluded in court I in year t;

Tt is a dummy variable which takes the value 1 in year t and zero otherwise

(t is the court specific parameter

(t,n is the elasticity of disposals at stage n to total disposals, for year t.

(i,n is a well behaved error time for equation n.

These four equations can be treated as the reduced form equations from the system which determines the number of cases terminating at each stage for each court.

However, by definition:
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Thus only three of the four equations can be estimated independently.  Below only the first three equations will be estimated using the fixed effects model.  SSTri,t will be found by solving the identity using the fitted values of the other three endogenous variables.  

The reduced form equations given above allow the elasticity term (() to be different for each of the eight years in the sample period.  This allows a Chow test for structural change due to the introduction of mandatory Intermediate Diets.  Tables 6,7 and 8 report the results of estimating the first three equations and imposing any simultaneously valid exclusion and equality restrictions.  The test statistic for the Chow Test is also shown in each Table.  Consider first the equation for the number of cases terminating on the day of trial (‘cracked trials’).  Table 8 suggests that there was   a structural change but that it came at period 6 (1995/6) rather than period 7 (1996/7) when  Intermediate Diets became mandatory by law.  However, this can be interpreted as the change in behaviour being associated with the passing of the legislation rather than the date of its formal implementation.  The other equations are all consistent with a major structural change taking place from period 7.  

However the results reported in Table 6 suggest that simultaneously the number of cases terminating at the Pleading Diet also fell.  Thus the number of Intermediate Diets held will exceed the number which would have taken place, ceteris paribus.  Some of the defendants now proceeding to an Intermediate Diet will qualify for legal aid.  Thus public expenditure will rise by more than the court and prosecution costs associated with the additional Intermediate Diets.  Thus the consequences of making Intermediate Diets mandatory are, perhaps, more complex than the policymakers anticipated.  A more detailed analysis of the complex consequences of the introduction of mandatory intermediate Diets is now presented.

In order to get a more accurate picture of the impact of the introduction of mandatory Intermediate Diets.  The three reduced form equations are re-estimated for the first six periods.  This models the trajectory of cases prior to mandatory Intermediate Diets.  An out of sample prediction (using this model) is made of the number of cases terminating at each stage for year 7 (1996/7) for each court and this prediction compared to the actual number of cases terminating at each stage
 in year 7.  The sum, over all courts, of the difference between the actual number and the predicted number is an estimate of the effect of making Intermediate Diets mandatory.  These predictions are given in Table 9 where a negative sign indicates a reduction due to the introduction of mandatory Intermediate Diets.

Table 9

Estimated Change in Number of Cases Terminating at Each Stage

	Pleading Diet
	Intermediate Diet
	Day of Trial
	After Evidence Led

	-4607.4
	10358.42
	-3297.19
	-2453.83


These results suggest that the introduction of compulsory Intermediate Diets reduced the number of cracked trials by almost 3,300.  However, over 4,000 fewer cases terminated at the Pleading Diet.  The results also suggest that almost 2,500 fewer trials were actually held.

Further work is continuing to test the validity of these results and to measure there implications for the social costs of the policy change.
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� Other schemes are the Duty Solicitor Scheme and the Criminal Appeals Scheme.





� In criminal matters three levels of court have jurisdiction in Scotland: High Court, Sheriff Court and District Court.  The Sheriff Court corresponds roughly to the Crown Court in England.





� The Lord Advocate’s Department in Edinburgh


� In the Scottish criminal system accused persons have no right to elect for trial by jury (i.e. solemn procedure) as in England & Wales.


� Unlike the case in England & Wales.


� Criminal Justice and Public Order Act 1994, s 48.


� For a discussion of the benefits of plea negotiations from the perspective of legal academics and practitioners in Scotland see Paterson, Bates and Poustie (1999) pp 123 – 129.


� The Figure deals with the most straightforward cases where there is only one pleading diet and only one trial diet.  In many cases there may multiple diets arising from failure of the accused or witnesses to appear or because prosecution or defence apply for an adjournment.  


� Firm and Fair: Improving the Delivery of Justice in Scotland, Cm 2600,Edinburgh: HMSO, 1994.


� Some courts were exempt from the mandatory requirement because of infrequency of sittings or geographical remoteness.  In a small number of others implementation was delayed for up to a year (McCallum and Duff, 2000).


� However, in mid 1996 the delay between pleading diet and trial diet in the Glasgow Sheriff Summary Court was 39 weeks (Annual Report 1996/7, Crown Office and Procurator Fiscal Service, Edinburgh, HMSO).


� It should be noted that when fixed legal aid fees were introduced for summary cases it covered all work up to the first 30 minutes of the trial.


� In the case of Sheriff Solemn Courts the equivalent of an intermediate Diet is a First Diet.


� In 1990/1 and 1991/2 the data for the Glasgow Stipendiary Magistrate Court was aggregated with District Court data by the Crown Office while from 1992/3 it is included with Glasgow Sheriff Court data.  Thus there are no observations from Glasgow for 1990/1 and 1991/2 used in this data set.  


� For cases terminating after evidence was led (SSTr) the prediction is the difference between the total number of cases and the sum of the out of sample predictions for the other three stages.
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